IJIEHYM BEPXOBHOI'O CYJIA POCCUMCKOM ®EJIEPAIIIN
NS5

MJIEHYM BBICHIETO APBUTPAYXKHOI'O CYJIA POCCUMCKOM ®EJEPAIIUN
N29

IIOCTAHOBJIEHUE
ot 26 mapta 2009 roaa

‘0 HEKOTOPBIX BOIIPOCAX, BOSHUKILUNX B CBSI3U C BBEIEHHEM B
JNENCTBUE YACTHU YETBEPTOM I'PAKJIAHCKOI'O KOJEKCA POCCHUICKOW
®EJEPALIAN

B cBs3u ¢ BBeneHuem B JelcTBUE vacTu uderBepToil ['paxkaaHckoro koaekca Poccuiickoit
Oenepanun (nanee - 'K P®, Kogekc) B cyneOHOI mpakTHKE BO3HHMK s BOMPOCOB. B memsx
oOecrieyeHHss e€AMHOOOpa3HBIX MOAXOAOB K wux paspeweHuto Ilnenym Bepxosnoro Cyna
Poccuiickoit ®enepanuu u Ilnenym Beicmero ApOutpaxsoro Cyna Poccuiickoit deneparyu
IIOCTAaHOBJIAIOT AATh CyJaM CJIEAYIOIINE Pa3bsICHEHMUS.

1. Ompenensiss NOABEIOMCTBEHHOCTb JI€Jl, CBSI3aHHBIX C IPUMEHEHUEM IIOJIOKEHUH 4YacTh
yetBepToi ['K PD, cynam HaasIe)KUT HCXOOUTH U3 CIEAYIOIIETO.

Cropsl 0 TOM, KTO SBISETCS aBTOPOM pe3yibTaTa MHTEIUIEKTyaJbHOM JESTEIbHOCTH,
MOJIBEJIOMCTBEHHBI CyZiaM OOIIeH IOPUCAMKIMM KaKk HE CBA3aHHBIE C OCYIIECTBICHHEM
IIPEIITPUHUMATEIBCKON U NHOM SKOHOMHUYECKOH 1E€ATEIbHOCTH.

IlogBEIOMCTBEHHOCTh CIIOPOB O HAPYIICHMSIX HWHTEIUICKTYAJIBHBIX IIpaB HAa pPeE3yJbTaThl
VHTEIJICKTYaJIbHOM  JIEATEIBHOCTH W INPUPABHEHHBIE K HHUM CPEICTBA HMHAWBHIYaIN3ALNAN
IOPUINYECKUX JIUI], TOBApOB, paboT, YCIyT U NPEANPUATHIA, 00 yCTAaHOBICHUU MATEHTOO0IaAaTeNs,
0 IIpaBe MPEXKACIONB30BAHNS U IOCIIECIOIb30BaHuUs, a TAKXKE CIIOPOB, BBITEKAIOIIMX U3 JOIOBOPOB
00 OTYYXJIEHHH UCKJIIOYUTEILHOTO MPaBa U JIMIICH3MOHHBIX JOTOBOPOB, ONPEACIAETCS UCXOA U3
CyOBEKTHOTO COCTaBa YYAacTHUKOB CIIOpa, €CJIM TaKOMl CIOp CBs3aH C OCYLIECTBICHHEM
IIPEANPUHUMATENIBCKON U HHOM DKOHOMUYECKOH JESITEIBHOCTH.

Bomnpocs! npumenennst OeaepaibHOro 3aKoHa
"O BBEICHUU B JICUCTBHE YaCTH YETBEPTOU [ park1aHCKOTro KojJeKca
Poccuiickoit ®enepanun"

2. Yactp uerBepras I'K P® Beenena B aeiictBue ¢ 01.01.2008. B cuimy crateum 5
®enepanpHoro 3akoHa ot 18.12.2006 N 231-®3 "O BBeneHUM B JCUCTBUE YACTH YETBEPTOU
I'paxxnanckoro koxekca Poccuiickoit denepanun” (nanee - BBoaHBINH 3aKOH) OHA MPUMEHSIETCS K
[IPaBOOTHOLIEHUSIM, BO3HHMKIIMM IIOCJIE€ BBeACHUS €€ B JciicTBue. [lo mpaBOOTHOLIECHHSM,
Bo3HHKIIKM 110 01.01.2008, oHa mpuMeHsieTcst K TEM MpaBaM M 00S3aHHOCTSM, KOTOpbIe BO3HUKIN
nocie 31.12.2007.

VYka3aHHOE 03HA4aeT, B YACTHOCTH, CIEAYIOIIEE.

2.1. Ilpu paccMOTpeHMHM n€ll O HapyLIICHUSX MpaB Ha PE3yJbTaTbhl HHTEIJIEKTYaJIbHOU
JEeSATeNbHOCTH,  JomymeHHbix o 01.01.2008, cymam  ciexyer  pyKOBOJCTBOBATHCS
3aKOHOJATEIBLCTBOM, JICHCTBOBABLIMM 10 BBEJIEHHUS B AeicTBUE YacTu yeTBepTor ['K PO.

Tak, ecnu JIMIIOM JOMYLIEHO HE3aKOHHOE BOocmpousBeaeHue npoussenaeHus g0 01.01.2008, a
pacrpocTpaHeHne ero KOoHTpadaKTHOro 3K3eMIuisipa ocymiectBieHo mocie 31.12.2007, memo B
YacTH HapyLIEHWs IpaBa Ha BOCIPOM3BEIACHHE [OJDKHO PAacCMaTpUBATLCS B COOTBETCTBUM C
3akonom Poccuiickoii @eneparuu ot 09.07.1993 N 5351-1 "OO6 aBTOpPCKOM TIpaBe W CMEKHBIX
npaBax" (najnee - 3akoH 00 aBTOPCKOM TIpaBe), B YaCTH HAPYLICHUS MIPaBa HA PaclpoOCTpaHEHHE - B
COOTBETCTBUU C MOJ0KEHUAMH yacTu yeTBepTor ['K PO.



2.2. Tlpu paccMOTpeHHH el O MPU3HAHUU HHTEIUICKTYyaJIbHBIX MpaB (NIPU MPUMEHUMOM
POCCHUICKOM MpaBe) MOAJICKHUT MPUMEHEHUIO POCCUHCKOE 3aKOHOAATENHCTBO, JACMCTBOBABIIEE HA
MOMEHT BO3HHUKHOBEHHUSI COOTBETCTBYIOIIETO TpaBa. Tak, aBTOpP MPOU3BEACHUS OMPEIEseTCs Ha
OCHOBE 3aKOHOJATENbCTBA, ACHCTBOBABIIEIO HAa MOMEHT €ro CO3JaHHs; aBTOp M300pEeTeHus,
MOJIE3HOM MOJIETTM WJIM TIPOMBIIINIEHHOTO 00pasiia - Ha OCHOBE 3aKOHO/IaTEIhCTBA, JEHCTBOBABILIETO
Ha JaTy TOoJa4yM 3asBKM Ha BbIayy MaTeHTa Ha 3TO H300peTeHHe, MOJE3HYI0 MOJETh WU
MIPOMBIIIUICHHBINA 00paszell.

2.3. Ilpu ocnapuBanuu pemienuid DegepanbHOW CIYKOBI MO HHTEIUIEKTYyaIbHOU
COOCTBEHHOCTH, TAaTEHTaM W TOBapHBIM 3HaKaM (Hasiee - PocmaTteHT) Cyabl AOJKHBI YUYUTHIBATH:
3asBKM Ha BblJady MATEHTA, 3asIBKM Ha TOBApHbBIM 3HAK, & TAK)KE 3asiBKM HA HaUMEHOBAHHE MeECTa
MPOUCXOXKICHHUSI TOBapa TMOJIeKAT pacCMOTpeHuio PocrmareHToM B MOpsIKE, YCTaHOBICHHOM
3aKOHO/IaTE€NIbCTBOM, JIEWCTBOBABUIMM HAa MOMEHT MOJA4M 3asBOK, €CIM HMHOE CHEIUAIbHO HE
MIPETYCMOTPEHO 3aKOHOM.

[Ipu paccMoTpeHuM BO3pa)K€HUM NPOTUB BbIJAYM MATEHTA, MNPEAOCTABICHUS IPABOBOMU
OXpaHbl TOBAPHOMY 3HAKy, HAHMEHOBAHHMIO MECTa IMPOUCXOXKIACHHUS TOBAPOB CYJIbI OMPEACISIOT
OCHOBaHUS JUIsl NPU3HAHUSA HENCUCTBUTENbHBIM IATEHTA, MPEJOCTABICHUS IPAaBOBON OXpaHBbI
TOBApHOMY 3HaKy, HAMMEHOBAHUIO MECTa MIPOUCXOKICHUS TOBAPOB, UCXO/Is U3 3aKOHOJATEIIbCTBA,
JICMCTBOBABIIIETO HAa MOMEHT MOJlayd 3asBKM Ha BbIJAdy IATEHTA, 3asBKM Ha TOBAPHBIM 3HAK,
3asBKM HA HANMEHOBAHUE MECTa MTPOUCXO0XKICHHS TOBAPOB.

BmecTte ¢ TeM MNOMNEXHUT NPUMEHEHUIO TMOPSAIOK PACCMOTPEHHS] COOTBETCTBYIOIIMX
BO3pa)KEHUH, NEUCTBYIOLINI Ha MOMEHT OOpaIlleHHs 3a IPU3HAHUEM HEeACHCTBUTEIbHBIMU ATEHTA,
MPEIOCTaBICHNs MPABOBOM OXpaHbl TOBAPHOMY 3HAaKy, HAMMEHOBAHHIO MECTa MPOUCXOXKIECHUS
TOBapOB.

2.4. Pemas BONpOC O NpPEKpalleHUH IPABOBOM OXpaHbl TOBAPHOTO 3HAKa JOCPOYHO
BCJICJICTBUE €T0 HEWCIOJb30BAHMS, CYAbl JIOJDKHBI HMCXOAUTh W3 TPEXJIETHErO0 CPOKa TaKoro
Heucnoab3oBaHus (MyHKT 1 crateu 1486 'K P®) BHe 3aBUCHMMOCTH OT JaThl MOJa4M 3asBKU Ha
TOBapHBIN 3HAK.

3. B cuny a0z3ama mnepBoro cratbm 6 BBOJHOTO 3aKOHa CPOKM OXpaHBI IIpaB,
npeaycMmorperHsie ctatbsiMu 1281, 1318, 1327 u 1331 'K PO, npumensitorcst B ciryyasix, Korja
MATUACCATUIICTHUIN CPOK AEHCTBUS aBTOPCKOTO MpaBa WIIM CMEXHBIX mpaB He uctek kK 01.01.1993.

CornacHo abO3ary nepBomy nyHkra 1 crtateum 1281 Kogekca HCKIIOUMTENbHOE MpPaBO Ha
IIpOou3Be/IeHUE NEICTBYET, M0 O0IIeMy MpaBuily, B TEUECHHE BCEH KU3HU aBTOPa U CEMUJIECATH JIET,
cuuTas ¢ 1 sHBaps roja, CIeAyIOIIETo 3a FOJIOM CMEPTH aBTOpa.

[TosToMy, ecnu MATUACCATWIETHUH CPOK JIEUCTBUS aBTOPCKOTO IIpaBa Ha IPOU3BEIACHUE
uctek nociue 31.12.1992 (1o o Betymnenus B cuity PenepanbHoro 3akoHa ot 20.07.2004 N 72-D3
"O BHecenun m3MeHeHUW B 3akoH Poccuiickoit ®@eneparuu "OO aBTOPCKOM TpaBe U CMEKHBIX
npaBax', yCTAHOBUBIIETO CEMUJIECATUIICTHUN CPOK JEUCTBUS aBTOPCKOTO MpaBa) U MPOU3BEICHUE
nepenuio B obmectBeHHoe aoctosiaue, ¢ 01.01.2008 neiicTBHE MCKIIOUUTEHHOTO IpaBa Ha ATO
MPOU3BEICHNE BO30OHOBIISIETCS U €r0 CPOK UCUUCIIACTCS IO MPaBUIIaM, MIPEyCMOTPEHHBIM CTaThel
1281 T'K P®.

JleficTBUs 1M1, WMCHOJB30BAaBIIMX JO BBEACHUS B JeiicTBUe yacTu ueTBepToil Komekca
npousBeneHus, KoTopble Haxomwauch g0 01.01.2008 B 0OmECTBEHHOM JOCTOSIHUU, |
COOJTIOJIABIIMX TTOJIOKEHUS cTaTh 28 3akoHa 00 aBTOPCKOM IpaBe, HECMOTPsI Ha BO30OHOBIICHHE
JIEMCTBHSI UCKITFOUUTEIIBHOTO NPaBa Ha MIPOU3BECHNE HE MOTYT CUMTAThCS HapylleHneM. Bmecte ¢
TEeM JallbHEHIIIee UCIIOJIb30BAHNE MPOU3BEACHUS MOXKET OCYIIECTBIATHCS TOJBKO C COOTIOACHUEM
nosnoxkeHui yactu yerseproii 'K PO.

4. Ha ocHOBaHMU ab3a1ia BTOPOTo cTaThi 6 BBOIHOTO 3aKOHA aBTOPCKOE MPABO FOPUINIECKUX
nut, Bo3HuKIIee 10 03.08.1993, TOo ecThb A0 BCTyIUIEHHS B CUITy 3aKkoHa 00 aBTOPCKOM TIpaBe,
MpEeKpamaeTcss IO WCTEYCHUH CEeMHUICCSITH JIeT CO JHS TPaBOMEPHOTO OOHAPOIOBAHUS
MPOU3BENEHUS, a €CIM OHO He ObuIo OOHApOJOBaHO - CO JHA co3gaHus mnpousBeneHus. K
COOTBETCTBYIOIIUM MPABOOTHOIICHHUSIM IO aHAJOTUU MPUMEHSIOTCS MpaBmiia yactu yersepror 'K
P®. [Ins ueneit uX NpUMEHEHUS TAaKUE IOPUINYECKUE JTUIA CYUTAIOTCA aBTOPAMU MTPOU3BEICHUM.



PykoBOACTBYSICh JaHHBIMHU 3aKOHOIIOJIOXKEHUSIMH, CyJaM CIEIyeT Y4YUThIBaTh: yKa3aHUE Ha
TO, UTO JJIs LIeJiel MpUMEHEHHUs paBuiI YacTu yeTBepToil Kogekca opuanueckue Juia CYuTaroTCs
aBTOpaMu TPOM3BEACHMM, HE O3HA4YaeT MPU3HAHUS COOTBETCTBYIOLIUX IOPUIAWYECKUX JIMIL
aBTOpaMu, 00J1aIal0IUMHU BCEM KOMIUIEKCOM MHTEJIEKTYalIbHBIX MPaB Ha MPOU3BEICHUE, KOTOPhIE
MOTYT TPUHAUICKATh aBTOpaM - (U3UUECKUAM JIUIaM, - 2 UMEHHO JIMYHBIMA HEUMYIECTBEHHBIMU
MpaBaMH.

BenenctBre 3T0ro K IOPUAMYECKHAM JIMIAM, PUOOpeTmuM aBTopckue mpasa 1o 03.08.1993,
NPUMEHSIOTCS ToNokeHuss yactu derBeproit ['K P®, perymupyromue ocyiiecTBiIeHHE,
IpEeKpaleHNe UCKIYUTEIBLHOTO MpaBa U pacnopskeHue uM. JInuHble HEMMYIECTBEHHBIE MpaBa
Ha COOTBETCTBYIOIIME MPON3BEICHUS MPUHAIICKAT (PUIUIECKUM JTUIAM.

5. CornacHo cratbe 12 BBogHOTO 3aK0HA MOI0XKEHUs MyHKTOB 1, 3 1 5 crareu 32, crareit 33
u 34 3akona CCCP or 31.05.1991 N 2213-1 "O6 uzobperenusix B CCCP", nynkra 3 cratbu 21,
nyHkToB 1 u 3 cratbu 22 u crathu 23 3akoHa CCCP ot 10.07.1991 N 2328-1 "O npoMbIIUIEHHBIX
oOpa3uax" o Ibrorax M MaTepUAIbHOM CTUMYJIHMPOBAHMM TPUMEHSAIOTCS Ha TEPPUTOPUU
Poccniickoit ®enepanuu A0 NPUHATUSA 3aKOHOJATENBHBIX akTOB Poccuiickon @Pexpepanuu o
pa3BUTUHU N300PETATENHCTBA U XY 10)KECTBEHHO-KOHCTPYKTOPCKOTO TBOPYECTBA.

IIpy npumeHeHMM JaHHOW HOPMBI HEOOXOJUMMO YUMUTHIBaTh, YTO COOTBETCTBYIOIINE
3aKOHOMOJIOKEHHUS, a TaKXKe MPUHATHIC IS UX peajn3allid WHbIe HOPMATHUBHBIC MPABOBHIC aKThI
IIO/IJIEXKAT IPUMEHEHUIO B 4acTH, He npotuBopeydaeit ['K PO.

Crarbs 34 3axkona CCCP "OO6 wuzobperenusx B CCCP", mpeaycMaTpuBaroiias BBIILIATY
penpUsATHEM-TIATeHTO00IaaTeNIeM | MPEIIPUSTHEM-ITHIEH3UATOM BO3HATPAXKICHUS JIUIAM,
COJICHCTBOBABIIIMM CO3JaHUI0 U HCHOJb30BaHUIO u300pereHus, ¢ 01.01.2008 mpumensiercs c
yaeroMm myHkTa 4 ctatbu 1370 Komekca Tonbko B 4acTH 00S3aHHOCTH pabOTONATEINS BBILIATHTH
BO3HArpa)<JICHUE WJIM KOMIIEHCAIIUIO PAOOTHUKY - aBTOPY CIIYKEOHOTO M300pETeHHUSI.

6. Ucxons u3 crarbu 14 BBomHOTO 3aK0HA (MPMEHHBIE HANMEHOBAHUS IOPUIMYECKUX JIHII, HE
COOTBETCTByWOIIME mpaBuiam maparpaga 1 rtmaBer 76 I'K P®, nomnexar mnpuBEACHUIO B
COOTBETCTBUE C 3TUMM IpaBwiaMu npu nepBoMm nocie 01.01.2008 u3meHeHMM YupeIUTENbHBIX
JOKYMEHTOB IOPUINYECKUX JIHII.

Ecnu ¢upMeHHOe HanMMEHOBaHHE IOPUIUYECKOrO JUIAa HE MPUBEJCHO B COOTBETCTBHUE C
TpeboBaHusIMU TTyHKTOB 3 U 4 cratbu 1473 'K P® B yka3aHHBIII MOMEHT, TO COTJIACHO MYHKTY 5
ATOH CTAaTbU OpraH, OCYIIECTBISIOLUUN TOCYJApCTBEHHYIO PErMCTpalUi0 FOPUINYECKUX JIMIL,
BIIpaBe MPEABIBUTH TAKOMY IOPHAMYECKOMY JIMILY UCK O MOHYKJICHUH K U3MEHEHUIO0 (PUPMEHHOTO
HanMeHoBaHus. [lonoxxeHus ab3amna Tpersero myHkTa 2 u nyHkTa 3 ctarbu 61 Koxekca B nanHOM
clly4yae He IPUMEHSIOTCS.

7. Tlommynkrom 13 crarbu 17 BBomnoro 3akona 'K P® npomonnen crarbeit 152.1,
yCTaHABIIMBAIOIIEH OXpaHy N300pakeHUs IpaXaaHNHA.

[IpaBo Ha OOHapofOBaHHE M JAJbHEHINEE HCIOJIB30BAaHHE H300paKEHUS TpaKJaHWHA He
ABIIIETCS HUCKJIIOYUTENbHBIM TPaBOM B CMbICIEe TOJIOKeHWH dYactu uyeTBeproit Kopekca,
CJIEZIOBATENIbHO, B CIy4yae HapyIICHHs YKa3aHHOTO MpaBa MOTYT OBITh MIPUMEHEHBI JIUIIb CIIOCOOBI
3allUThI, ycTaHOBJIEHHBIE cTaThel 12 'K POD.

Taxke HaIIEKUT UMETh B BUIY, 4TO B cuity crathu 152.1 Konekca He TpeOGyercst cornmacus
rpakIaHWHa Ha OOHApOJOBaHKE U JajbHelllee NCTOIb30BaHIe U300paKEeHUs, €CITu:

UCTIOJIb30BaHUE H300paKEHHsI OCYIIECTBISETCS B TOCYJApCTBEHHBIX, OOIIECTBEHHBIX HIIH
MHBIX MyOJIMYHBIX HHTEpECaX;

WIA M300pakeHHE TpakJaHMHA IOJyYeHO IMPH ChEMKE, KOTOpas IMPOBOAUTCS B MeECTaXx,
OTKPBITHIX ISl CBOOOJHOTO TTOCEIICHUS, UK Ha MyOJIMYHBIX MEPONPUATHSIX (COOpaHUIX, Che3/Iax,
KOH(EpEeHIUAX, KOHIEPTaX, IMPEICTABICHUIX, CIOPTHUBHBIX COPEBHOBAHUSAX U  IOJO0OHBIX
MEPONPUITHSIX), 332 HCKIIOUYEHHEM CIIydyaeB, KOrja Takoe H300pakKeHHEe SIBISIETCS OCHOBHBIM
00BEKTOM HMCIIOJIb30BAHUS,

WM TPpaXKIaHUH [TO3UPOBAJ 3a IUIaTy.
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[Tox cheMKO#, MPOBOUMOM B MECTAX, OTKPBITHIX JJISI CBOOOHOTO ITOCEIICHHUS, TOHUMACTCS B
TOM 4YHCIIe KHHO- U (JOTOChEMKa, BUACO3AMUCh, OCYIIECTBIsIeMasl B XO/I€ MPOBEACHUS OTKPBITHIX
CyneOHBIX 3aceaHui.

Kuno- u ¢orocbemMka, BUAE03aMUCh OTKPHITOTO CyJeOHOTO 3acelaHusl TOJKHBI IPOBOIUTHCS
B TMOpSAKE, MPEAYCMOTPEHHOM TIPOILIECCYaTbHBIM 3aKOHOJATEIBCTBOM (WacTh S5 cratbu 241
VYronoBHo-nipoueccyanbHoro kojaekca Poccuiickoit denepanuu, yacts 7 crarbu 10 I'paxknanckoro
npoiieccyanbHoro koaekca Poccuiickoit @enepanun (ganee - ['TIK P®), wacte 7 crarpm 11
ApbutpaxxHoro nporeccyaiabHoro kojekca Poccuiickoit @enepannu (ganee - AIIK P®D)).

Cormacue Ha WUCIOJIB30BAaHWE TaKOW 3alUCH OT YYaCTHUKOB CyA€OHOTrO 3acelaHusi He
TpeOyeTcs.

8. Crarbeil 25 BBoiHOTO 3aKOHa BHECEHBI M13MeHeHus B craThio 772 'K P®, perynupyrouryto
npaBa CTOPOH Ha pe3yJbTaThl HAyYHO-UCCIEAOBATEIbCKUX, OINBITHO-KOHCTPYKTOPCKUX H
TEXHOJIOTHYECKHUX padoT.

B cuny nynkra 3 crateu 772 Konekca mpaBa MCHOJHUTENS M 3aKa3uMKa Ha PE3yibTaThl
paboT, KOTOpPBIM TIPEIOCTABISIETCA TMPABOBasi OXpaHa KaK pe3yibTaTaM WHTEIUICKTYaIbHON
JIeATEIbHOCTH, ONpeAeaoTcs o npaswiam pasnaena VII 'K PO.

Ecnu B pamkax UCIIOJIHEHUS TOTOBOPA HA BBIMOJHEHUE HAYYHO-UCCIEA0BATEIbCKUX, OMIBITHO-
KOHCTPYKTOPCKMX U  TEXHOJIOTMYECKMX pabdOT Cco3laH MAaTEeHTOCIOCOOHBI  pe3ysbTar
WHTEJUICKTYaJIbHOM  JIESITEIbHOCTH, CO3/JaHHE€ KOTOpPOro HE OBUIO TPsIMO  TPEAYyCMOTPEHO
JOTOBOPOM, TMpaBO Ha TMOJy4YeHHE TMaTeHTa Ha H300peTeHHe, TMOJIE3HYI0 MOJAEIb WIH
NPOMBIIIICHHBIH o0Opasery B cwiry myHkta 1 cratem 1357, mynkra 1 cratem 1371 Kopekca
MPUHAJICKUT TOJPSIAYUKY (MCTIOTHUTENIO), €CIIM JOTOBOPOM MEXKIY MCIIOJHUTEIEM H 3aKa3UUKOM
HE TIPEIYCMOTPEHO MHOE. B 4acTHOCTH, C y4eTOM M3JI0KEHHOT0, & TAKXKe TMOJIOKEHUN cTaThbu 772
'K P® 3aka3zuuky MOXKeET ObITH IIepeiaHo MPaBO HA MOJy4YeHHE AaTeHTA.

[Topsimoxk KCHONB30BaHMS TAKOro pe3yJibTaTa 3aKa3dyMKOM OIPENENAeTCS Ha OCHOBAHUHU
cratbu 1371 Konekca.

OO01me moJI0KEHUS

9. B cooTBetrcTBUHU ¢ moJsioxkeHUsIMU YacTu yeTBepToil 'K PD TepMuHOM "MHTEINIEKTyaibHAs
COOCTBEHHOCTBH" OXBATHIBAIOTCA TOJBKO CAMU PE3YJIbTAThl WHTEIUICKTYAJIbHOW NESATEIBHOCTH U
IIpUpaBHEHHBIE K HUM CPEJICTBA MHAMBHUIyAIN3allMH IOPUANUECKUX JIUL, TOBAPOB, paboT, yCIyr u
NpEeNIpUsITH, HO He mpaBa Ha HUX (ctaths 1225 Kopnexkca). Ha pe3ynpTaThl MHTEIUIEKTYyalbHOU
JEeSTeIbHOCTH U MIPUPABHEHHBIE K HUM CPEJICTBA WHAMBUAYAIU3ALUN IOPUANUECKUX JIHUI, TOBAPOB,
paboT, yCIyr U mpeAnpusTUil (MHTEJUIEKTyallbHYyI0 COOCTBEHHOCTh) B cuity crathu 1226 'K PO
MPU3HAIOTCS HMHTEJUIEKTyallbHbIE IpaBa, KOTOPhIE BKJIIOYAIOT B Ce0sl MCKIIOYUTENIbHOE MpPaBo,
SIBJISIOIIEECS UMYILIECTBEHHBIM IIPABOM, a B ClIydasix, IpeaycMOTpeHHbIX KosekcoM, Takke JIMUHbIe
HEUMYIIECTBEHHbIE IIPaBa U MHBIE MIpaBa. B cBs3u ¢ 3TUM CyJlaM cllelyeT YUUTHIBATh CIeayIOolIee.

9.1. ITynkr 1 craten 1225 I'K P® coxmepXuT McuUepnbIBaIOIMN INEPEUYEHb PE3yIbTATOB
UHTEIJICKTYallbHOM  I€ATEIbHOCTH W TPUPABHEHHBIX K HHUM CPEACTB HMHIWBUIYyaU3allud
IOPUIMYECKUX JIUI, TOBAPOB, PabOT, YCIyT U MPEANPHUATHH, KOTOPHIM HPEAOCTABIISETCS MPaBOBasi
OXpaHa Ha OCHOBAHMH U B TIOPSIKE, MPEIYCMOTPEHHBIX 4acThio yeTBepToi ['K PD.

9.2. JluuHble HEUMMYILIECTBEHHBbIE M WHBIE IIpaBa, yKa3aHHble B craThe 1226 I'K PO,
OXpPAHSIIOTCS TOJIBKO B TOM CJy4ae, €CJId COOTBETCTBYIOIIMMH TOJIOXKEHUSIMH YacTH 4YETBEPTOU
Konekca 0 KOHKpPETHOM pe3yJIbTaTe€ HHTEIUIEKTyaJbHOM JESATENbHOCTH WIM IPUPABHEHHBIM K
pe3ynbTataM HHTEJUIEKTYalbHONW JeATEIbHOCTH CpeACTBAM HWHIAMBUAYAIH3AlMH yCTaHOBJIEHA
OXpaHa CIIeUaIbHO IOMMEHOBAHHBIX JIMYHBIX HEUMYIIIECTBEHHBIX U UHBIX IIPaB.

10. IIpm paccMOTpeHMHM BONPOCOB, CBSI3aHHBIX C TMPABOM Ha BO3HArpaxjacHue 3a
MCIIOJIb30BAHUE PE3YJIbTAaTa MHTEIIEKTYaIbHOM AESITEIbHOCTH (KpOME IIpaBa Ha BO3HArpa)<aAcHHE
3a UCIOJIb30BAaHUE CITYKEOHOTO MPOU3BEACHHUS ), CyJ1aM HAAJICKUT UCXOAUTH U3 CIEAYIOLIETO.

10.1. TIo cMmbiciy nosokeHui nyHkra 5 ctarbu 1229 'K P® npaBo Ha BO3HarpaxiacHue
BXOJUT B COCTaB UCKIIOYUTEIHLHOTO MpaBa.



10.2. B cnydasx, yCTaHOBJIEHHBIX MoyIokeHUssMM uacTu uderBepTol 'K P®, mpaBo Ha
BO3HArpaKA€HUE COXPAHIETCs y aBTOpa, UCIIOJHUTENSI, U3TOTOBUTENS (POHOIPAMMBI U TOT'J1a, KOT/1a
UCKITIOUYUTENFHOE MPAaBO €My HE NMPHHAUICKHT, a PABHO y oOiajgaress UCKIIOYUTEIHHOTO MPaBa,
€CJIM OHO CYIIIECTBEHHO OTrpaHuueHo (Hampumep, ctateu 1245, 1263, 1326 Konekca).

10.3. Ha cayuau, mpemycMaTpUBAIOIIME HCIOJIB30BAHUE PE3YJIBTATOB WHTEUICKTYaIbHOU
JesaTenbHOCTH 0e3 corjacus npaBooOsiafarened, HO € COXpaHEHHMEM 3a HHMMM IIpaBa Ha
BO3HArpaXkJCHHUE, pacrpocTpaHseTcs npaBuiio ad3ama meporo myHkra 1 crateu 1231 'K PO o
neiictBuM Ha Tepputopun Poccuiickoit dDenepanyy UCKIIOYMUTEIBHBIX IIPAaB, YCTaHOBJIEHHBIX
MEXIYHApOAHBIMU ToroBopamu Pocculickon @enepanuu u Konexcom.

10.4. Cynam cienyer y4uThiBaTh, 4TO B cuily nyHkTa 3 cratbu 1263 I'K P® xommosurop,
ABJIAIOIIMICS aBTOPOM MY3bIKaJbHOTO MPOU3BEIEHUS, MCIOJB30BAHHOTO B ayJUOBH3YyaJbHOM
NPOM3BECHUH, COXpaHseT MpaBO Ha BO3HArPaXKACHUE NpU IMyOJIMYHOM HCHOIHEHUH JHOO
cooOuIeHny B QHp WIM MO KaOENo 3TOr0 ayJuOBH3YAIBHOTO MPOW3BeJeHHA. Takum oOpazom,
Jla)Ke €CJIM UCKJIKYMUTEIBbHOE IIPABO HA COOTBETCTBYIOIIEE MY3BIKAJIBHOE NPOU3BEACHHUE B LIEJIOM
IPUHAJJICKUT IPYTroMY JIMILY, IPAaBO Ha BO3HArPAXKAECHHUE COXPAHSIETCS 38 KOMIIO3UTOPOM.

10.5. B cuny nynkra 3 crateu 1255 'K P® npaBo cienoBanus sIBASETCS CaMOCTOSITEIIbHBIM
IIPaBOM aBTOPA, OTIIMYHBIM OT MPUHAAIEKAILET0 EMY UCKIIIOUUTENIBHOTO MpaBa Ha MPOU3BECHHE.

[Ipu paccMoTpeHHMH CIIOPOB, BO3HUKAIOLIUX B CBS3M ¢ NpuMeHeHueM mnonoxeHuid 'K PO o
mpaBe CJeI0BaHMs, HEOOXOIMMO UMETh B BHIY: B COOTBETCTBUU ¢ IMTyHKTOM 1 ctathu 1293 Konekca
CYLIECTBO IIpaBa CIEIOBAHHUA COCTOMT B TOM, 4YTO aBTOpP MMEET IPaBO Ha IOJIy4YECHHE
BO3ZHAarpaX/JeHUs B BHJAE NPOLEHTHBIX OTYUCICHUH OT LEHbl MEPEenpoJaKu OpHUTrMHaIa
IPOM3BEACHUS M300pa3UTEIBHOTO HCKYCCTBAa. B oTiaMuMe OT HCKIIOUMTENBHOIO IpaBa IpaBoO
CIIEIOBaHUSl HEOTUYXkJAaeMO, XOTd IMEpexXOJUT K HacleJHUKaM aBTopa Ha CpOK JEHCTBUS
UCKJIIOYMTEIBHOIO IIpaBa Ha IpousBeneHue. IIpaBoM cienoBaHMsI IOJB3YIOTCS TaKKe aBTOPBI
JUTEPATYPHBIX U MY3bIKAJIbHBIX IPOU3BEACHUN B OTHOILIEHUH MEPENPOIaXKH aBTOPCKUX PyKOMHUCEH
(aBTorpacoB) ux mpousBeneHuit (myHKT 2 ctathu 1293 T'K PO).

11. Cornacno mynkty 1 crareu 1233 T'K P® mpaBooGmagaTenb MOXKET pacHOPSIIUTHCS
IIPUHAUICKAIIMM €My MCKIIOYHUTEIbHBIM IIPABOM HA PE3YJIbTaT MHTEIUICKTYalIbHOU AEATEIbHOCTH
WIM Ha CPEJCTBO MHIUBHUAyaIM3allMM JIOOBIM HE MPOTHUBOPEYALINM 3aKOHY U CYILECTBY TaKOTO
UCKJIIOUUTEIBHOTO TIpaBa CriocoOoM.

B cirydae BHeCeHUs MCKIIIOUUTEILHOTO MPaBa B KauecTBE BKJIAAA B YCTaBHBIN (CKJIaJOYHBIN)
KalluTajl MOMHMO YKa3aHUs Ha 3TO B YYPEIUTEIBHOM JOTOBOpPE HEOOXOAMMO 3aKJIIOUCHHE
OTJENIFHOTO JIOTOBOpa 00 OTYYXKICHUM HCKIIIOYUTEIBHOTO IpaBa WM JIMIEH3HOHHOTO JIOTOBOPA,
OTBEYAIOMIETO TPeOOBaHMAM, YCTAaHOBICHHBIM dYacThio uyeTBepToii [K P®. B cayuasx,
NpeayCMOTPEHHBIX MyHKTOM 2 ctaThbu 1232 Kopaekca, Takol OTAENbHBINA JIOrOBOP MOJJICKHUT
roCyAApCTBEHHOU PETUCTPALIHH.

12. Cratpsamu 336, 1233 T'K P® nonyckaercss pacnopskeHUE UCKIHOYMTEIbHBIM IIPaBOM Ha
pe3ynbTaT UHTEIUIEKTYaJIbHOU JEATEIIBHOCTH WIIM HAa CPEICTBO MHIMBULY AJIU3ALUH ITyTEM 3aJ10ra.

Cymam cienyer y4yuTblBaThb, 4YTO MpU 3&JI0T€ HUCKIIOYMTEIBHOTO IIpaBa IOJJIEKAT
npuMeHeHuo nosiokenus: crare 334 - 358 'K P® u 3akona Poccuiickoit ®enepanuu OT
29.05.1992 N 2872-1 "O 3amore" (B yacTH, He IpoTHUBOpedallel yka3aHHbIM cTaThsiM ['K P®D) ¢
0COOEHHOCTAMU, IPEyCMOTPEHHBIMH 4acThI0 yeTBepToi Koznekca.

Takue ocobenHoctu ycraHoBieHbl cratbeid 1232 'K P®, ompenensromieid ciaydau, Korna
3aJI0T UCKJIKOYMTEIBHOTO NIpaBa Ha PE3yNbTAaT MHTEIUICKTYAJIbHOW NEATENBHOCTH WM Ha CPEACTBO
VHAMBUyaIU3alMM TOUIEKUT TOCYIapCTBEHHON PETUCTPALMY, & TAaKKe IMMyHKTOM 5 craThu 1233
Kozekca, B cuily KOTOPOrO B CiIydae 3aKJIIOYCHMs JOTOBOpa O 3aJI0re€ UCKIOYUTEIBLHOIO IIpaBa Ha
pe3ynbTaT MHTEUIEKTyaIbHOM JESTENbHOCTH WIN Ha CPEACTBO MHIMBUAYAIU3ALUHU 3aJI0T0/1aTeNb
BIIpaB€ B TEYCHHE CpOKa JACWCTBHA O3TOrO JOroBOpa MCHOJIb30BaTh TAaKOM pe3yibTar
MHTEIJIEKTYaJIbHOM JESATEIbHOCTH WJIM TaKOE€ CPEACTBO HMHJMBHUIYAIU3allUd U PacHopsbKATheA
UCKIIIOUUTENbHBIM [IPABOM Ha TakOW pe3yiapTaT MM Ha TaKoe CpelIcTBO 0e3 coriacus
3aJI0r0/iep KaTes, €CIIU 10TOBOPOM HE NMPEAYCMOTPEHO NHOE.



Taxxe HamIeKUT UMETh B BUAY, YTO HE MOTYT BBICTyNaThb B KadeCTBE IpeIMeTa 3ajiora
JMYHBIE HEUMYILECTBEHHBbIE NIpaBa. MMylecTBEHHBbIE IpaBa Ha PE3yJIbTAaThl MHTEIIEKTYaJIbHOU
JESATEIbHOCTH U MPUPaBHEHHbIE K HUM CPEJCTBA MHAMBHUAYAIU3allMM MOTYT BBICTYIIaTh B KAUECTBE
npeaMeTa 3ajora Mpu yclIOBHM, YTO JOMYCTHMO HX OTUYKIEHHE OT mpaBooOusanarens. Tak, He
MOTyT OBITH NPEIMETOM 3ajiora IpaBO CIEJOBAHMS HAa MPOU3BEIACHHUS H300pa3UTEIBHOIO
UCKYCCTBa, aBTOPCKUE PYKOMUCH (aBTOrpadbl) JUTEPATYPHBIX M MY3bIKAIBHBIX MPOU3BEICHHH,
UCKJIIOYUTENBHOE NTPaBo Ha GUPMEHHOE HAUMEHOBAHNE, UCKIIOYUTEIBHOE [TPaBO HA HAUMEHOBAHUE
MecCTa MPOUCXO0KAEHHUS TOBAPOB.

[Ipenmer poroBopa o 3ajore HCKIOUMTENbHOro mnpaBa (crateu 336, 339 'K PO)
OIpeeIsAeTCs IPUMEHUTENBHO K MyHKTY 6 ctatbu 1235 Kopekca mytem yka3zaHus Ha pe3yibTar
MHTEJIJIEKTYaJIbHOM JESITEIbHOCTH WM Ha CPEACTBO MHAMBUAYAIM3ALMH, MPAaBO HCIOJIb30BAHUSA
KOTOPBIX MEPENAETCs B 3aJI0T, CO CCBUIKOW B COOTBETCTBYIOIIMX CIy4asX Ha HOMEp U JaTy BbIJA4H
JIOKYMEHTa, YJOCTOBEPSIOLIEr0 HCKIIOUUTENBHOE MpaBO Ha TakKOMl pe3yjpTaT WIM Ha TakKoe
CpeACTBO (MIATEHT, CBUJCTEILCTBO).

Taxxe B n0oroBope O 3ajore JOJDKHO OBITh ONPEAENICHO: 3aJI0KEHO JIM HCKIIOYHUTEIbHOE
IIPaBO Ha pPEe3yJbTaT MHTEJUIEKTYaJbHOW NEATEIbHOCTU WM Ha CPENCTBO MHIAMBUAYAIU3aLUH B
NOJJHOM 00beMe (MpUMeHUTENbHO K MyHKTY 1 crathu 1234 I'K P®) mnu npaBo MCHojb30BaHUs
TAKOr0 pe3ynbTaTa WM TaKoro CpeACTBA B NPELYCMOTPEHHBIX JIOTOBOPOM IIpejesax
(mpumenuTenbHO K MyHKTYy 1 ctathu 1235 'K P®). B nocnennem citydae 40oroBop o 3aj10re 10JKeH
npeaycMaTpuBaTh U 00CTOSATENILCTBA, IPUBE/ICHHBIC B MOANYHKTE 2 MyHKTa 6 cTathu 1235 u cTatbe
1236 Konekca.

OOparieHre B3bICKaHUS Ha 3aJ10’)KEHHOE UCKIIIOUUTEIBHOE IPAaBO OCYLIECTBISETCS B MOPSIKE,
ycTaHoBjieHHOM ctatbeit 349 'K POD.

OOpareHre B3bICKaHUS Ha 3aJ0KEHHOE MCKIIOYMTEIbHOE MPaBO BO3MOXKHO IO IpaBHUIIaM
nyHkta 2 crateu 349 'K P® kak B cyneOHOM, Tak W BO BHECYACOHOM TOpSIIKE HA OCHOBaHHHU
MUCBbMEHHOIO COTJIAIIEHUS 3aJI0T0IaTeINs U 3aJI0TOIEPKATEsL.

13. Ilpu npumenenuun craredt 1234 u 1235 T'K PO cynam HaaiaexuT HCXOAUTH U3
CJIEIYIOIIETO.

13.1. B cuny nyskra 1 cratbu 1234 T'K P® no noroBopy 00 OT4yXIA€HUH UCKIIOYUTEIBHOTO
IIpaBa MepeaacTcs UCKIIIOUNTENBHOE IIPABO HA PE3YJIBTAT UHTECIUICKTYJIbHOU IEATENBHOCTH WIN Ha
CPEICTBO MHIMBHyaTU3aI[H B IOJTHOM 00beMe.

JloroBop, INpeAyCMaTpUBAIOIIMKA  OTYY)KICHHUE IIpaBa  MCIONB30BaHMWS  pe3yjbTara
MHTEIJIEKTYaJIbHOM 1E€ATENbHOCTH WIH CPEACTBA MHIMBUYAIU3allui, HO B TO € BPEMS BBOISIINN
OTpPaHUYEHUS O croco0aM MCIOJIb30BaHMs COOTBETCTBYIOIIETO pe3yibTaTa MM CPeAcTBa JHOO
YCTaHABJIMBAIOIIUN CPOK AEUCTBHS 3TOrO JOTOBOpa, ¢ yueToM mosiokeHui ctatbu 431 Konekca
MOXET OBbITh KBaJM(UIMPOBAH CYJOM KakK JIMLIEH3HMOHHBIH Joroop. Ilpum orcyTcTBHM Takoi
BO3MO>XHOCTH JIOTOBOP TOJIICKUT PU3HAHUIO HEJIEHCTBUTENBHBIM (cTaThs 168 ['K PD).

13.2. JIoroBop 00 OTUYXJIEHUH UCKITIOYUTEIHHOTO TIPaBa 3aKIF0YAETCS TOJBKO B TUCHbMEHHOM
dopme. JluleH3MOHHBIA JOTOBOp 3akiodyaercs B mnucbMeHHOW Qopme, ecmu K PO nHe
npeaycMoTpeHo uHoe. [Ipu 3Tom HecoOoeHne MMCbMEHHOM (OPMBI I0TOBOPA COIIACHO ITyHKTY
2 cratbu 162, myHkty 2 cratbu 1234, nynkry 2 crateu 1235 Kozgekca BiaedeT HEAEHCTBUTEILHOCTh
TaKOI0 J0rOBOPA.

B ciyuasix, ompeneneHHbIx myHKToM 2 cTtatbu 1232 'K P®, noroBopsl 00 OTUYyXAECHUH
UCKJIIOYMTEIBHOTO IPaBa M JINLEH3UOHHBIE TOTOBOPBI MOUIEKAT FOCYIapCTBEHHOW PErHCTpaliH.
[Ipu sTom HecoOdroneHUEe TpeOOBAaHUS O TOCYAAPCTBEHHOW PETUCTPAIMM COTJIACHO MYHKTY 2
cratb 1234, nynkry 2 cratbu 1235 'K P® Bieuer HemeMCTBUTENBHOCTH JoroBopa. OmHAKO B
cuiny nyHkTta 3 crateu 165 Konekca B ciyuae, eciii Takoil 10rOBOp COBEpILEH B HaJyIeXKalleu
(opme, HO OJJHA U3 CTOPOH YKJIOHSETCS OT €ro PEerucTpaluy, CyJl BIpase 1Mo TpeOOBAHUIO APYron
CTOPOHBI BBIHECTU DPELIEHUE O PETUCTPALMU JAaHHOI'O JOTOBOpa, KOTOPOE SIBISIETCS OCHOBAHHMEM
JUISl TOCYAAPCTBEHHOM PETUCTPALIHH.

13.3. CornacHo nyHktry 4 crarbu 1234 T'K P® wuckitouuTenbHOE NMpaBO Ha pe3yibTar
MUHTCIJICKTYaJIbHOM ~ JEATENIBHOCTHM MM CPEACTBO  MHAMBHAYAIHM3allMM  MEPEXOAHUT  OT



npaBooOyafarenst K mpuoOperarento mo oOmeMy MpaBHily, €CIIM COTJIAllleHHEeM CTOPOH He
OpeyCMOTPEHO HMHOE, B MOMEHT 3aK/IIOUEHHUs HeE MOAJIEKAIIEro PerucTpaluyu JoroBopa o0
OTUY>KJ€HUH UCKIIIOUNTENBHOIO IIPaBa.

Ecnu xe Takol J0roBOp MOAJICKUT TOCYIJApCTBEHHOM perucTparyy, TO MOMEHT Mepexoja
UCKJIIIOYMTENBHOTO IpaBa ONpelNesieTcss B CWIy 3aKOHa MMIIEPAaTUBHO - MOMEHTOM
TOCYJAApCTBEHHOW PETUCTPALlUU 3TOrO JOrOBOpa. YCIOBUE TOJUIEKAIIET0 TOCYyAApCTBEHHOU
perucrpanuu Joroopa 00 OTYYKACHUM HWCKIIOYUTENIBHOTO IpaBa, YCTAHABIMBAIOLIEE WHOM
MOMEHT Iepexo/1a UCKIIOYUTEIBHOTO MPaBa, ¢ yueToM nojoxeHuit crateu 168 I'K PO HuuTOXHO.

13.4. Ilynkrom 5 crateu 1234 T'K P® ompeneneH cnenuanbHbIM croco0 3alluThl MpaB
IOpeXHEro mpaBooOsiafaTenss MpHU CYLIECTBEHHOM HapylIeHMH HpuoOperaTesneM O00s3aHHOCTH
BBIIVIATUTH MPABOOOIIAIATENI0 B YCTAHOBICHHBIN JIOTOBOPOM 00 OTUYXIEHUU HCKIIOUUTEIHHOIO
npaBa CpOK BO3HArpaXKJI€HUE 3a MPHOOpPETEHHE MCKIIOYUTEIBHOIO TIpaBa Ha pe3yjbTaT
UHTEIJIEKTYaJIbHOM JIeATENbHOCTH WM Ha CPEJICTBO MHIMBUIyanu3auuu (MOANYHKT 1 myHkTa 2
cratbu 450 Konekca) B ciydae, €ciaM MCKIIOUUTENIbHOE MPaBO MEPEluIo K ero mpuolOperaTento:
NpeXHUN TpaBooOIagaTesh BIpaBe TpeOOBaTh B CyIcOHOM IMOpsIKe TepeBoja Ha cels mpaB
npuoOpeTaTesis UCKJIIOYUTEIBHOIO paBa U BO3MEILEHHs! YObITKOB.

IIpu paccMoTpeHHMM CHOpPOB MO HCKAaM MpEeXHEro MpaBooOianaTenst cyJaM HaajdeKHUT
y4YUTBIBaTh: MYyHKT 5 ctaThu 1234 'K P® He uckiroyaeT BO3MOXKHOCTH MPUMEHEHUS MPEKHUM
paBoo0JIaAaTeNIeM HHBIX CITOCO00B 3amuThI (cTaths 12 Komekca).

13.5. Cornacuo a63amy nepBomy mnyHkra 4 crtarbu 1235 'K PO cpok, Ha KOTOpBIii
3aKJII0YAeTCs JIMLIEH3UOHHBIN 10rOBOpP, HE MOKET MPEBBIIIATh CPOK JEUCTBUS HCKIIOYUTEIHLHOTO
npaBa Ha pe3yJIbTaT UHTEUIEKTYaIbHOHN e TETbHOCTH UM HA CPEACTBO MHAMBUY ATTM3ALMH.

BBuny »Toro noroBop, coaep:Kamiuid yCIOBHE O CPOKE €ro JIEWCTBHS, NMPEBBIIIAIONIEM CPOK
JeMCTBUSL UCKIIFOUUTENIBHOTO TpaBa, CUNTAETCS 3aKJIIOUCHHBIM Ha CPOK, PaBHBIM CPOKY JeicTBHs
UCKJIIOUMTEIBHOTO NpaBa.

13.6. Ucxons u3 mynkra 5 crarbu 1235 'K P® nuueH3uMOHHBINH JOrOBOP MpEAIONaraercs
BO3ME3/IHbIM, €CJIM CAaMUM JOIOBOPOM IPSIMO HE MPESYCMOTPEHO MHOE.

CrnenoBarenbHO, €CIAM JIMIEH3HMOHHBIM JOTOBOPOM IIPSIMO HE IPEAYCMOTpEHa €ro
0€3BO3ME3/IHOCTh, HO IPH 3TOM B HEM HE COTJIACOBAHO YCJIOBHE O pa3Mepe BO3HATPAKICHUS UIIH O
HOPSIZIKE €ro ONpeNeNIeHus, COOTBETCTBYIOLINM JOrOBOp B CHily a03alia BTOPOIrO IIyHKTa 5 CTaTbU
1235 Kopekca cuntaeTcst HE3aKIFOUEHHBIM.

13.7. ITo cmbicity myHKTa S5 ctatbu 1235 B ero B3aumMocBsi3u ¢ nyHKToM 4 ctateu 1237 'K PO
BO3HArpa)<J€HUe 10 BO3ME3HOMY JIMLIEH3MOHHOMY JIOTOBOpY YIUIAUMBAETCS 3a INPEAOCTaBICHUE
IpaBa  HCIOJB30BAaHUS  pe3ysibTaTa  MHTEJUIEKTyaJlbHOM  JEATENBHOCTH WM CpPEACTBA
VHAMBUY aTU3aLUH.

B cBA3M ¢ 3TMM JMIEH3Mapy HE MOXET ObITh OTKa3aHO B TPeOOBAHMU O B3BICKAHUU
BO3HArpa)<J€HNs 110 MOTHBY HEUCIIOJIb30BAaHUS JINLIEH3MATOM COOTBETCTBYIOLIETO pE3ysbTaTa WIN
cpeactea. B cimywae, Kkorma CTOpPOHBI JIMIIEH3MOHHOTO JIOTOBOpa COINIaCOBAIM  pa3Mmep
BO3HArpaXKAeHus B (popMe MPOLEHTHBIX OTYMCICHUN OT J10Xo0Ja (BbIpyuku) (MyHKT 4 crathu 1286
'K P®), a coOoTBEeTCTByIOIEE WCIOIb30BAaHUE TPOU3BEACHUS HE OCYIIECTBISUIOCH, CyMMa
BO3HATPAXKACHUS ONpeAeNsieTcs HMCXOJs U3 IIEHBI, KOTOpas IMpH CPAaBHUMBIX OOCTOSTENHCTBAX
0OBIYHO B3UMAaeTCs 32 IPaBOMEPHOE MCII0JIb30BaHUE IPOU3BEACHUS.

13.8. TK P® He mpemycmaTpuBaeT HEOOXOAUMOCTH TONYyUYEHHUSI COTJIACHUS JUICH3uaTa (Tpu
HAJIMYMK 3aKJIIOYEHHBIX paHee JIMIEH3MOHHBIX JIOTOBOPOB) Ha 3aKJIIOYEHHME J0roBopa 00
OTUY’KJIEHUHM UCKIOYUTENbHOro npasa. [Ipu sTom B cuity nyHkra 7 ctarbu 1235 Konekca nepexon
UCKJIIOUUTENBHOIO MpaBa Ha pPE3ylbTaT HHTEJUIEKTyaJlbHOW JESATEIbHOCTH WJIM Ha CPEJCTBO
UHIMBUAYAIN3alMUd K HOBOMY IPaBOOOJIAZaTeNI0 HE SBISETCS OCHOBAaHMEM JUIsl M3MEHEHHS WU
pacTOpKEeHUs JTMLEH3UOHHOIO JJOTOBOPA, 3aKII0UEHHOT0 MPEALIECTBYOIINM IPaBO00Ia1aTeNIeM.

14. ITpu npumenenuun nyHkra 1 ctareu 1236 'K P® cynam crnemyer yduThIBaTh, 4TO IIO
o011eMy MpaBUiTy JUIEH3MOHHBIN JOrOBOP (HE3aBUCUMO OT BHJAa TAaKOTO JOrOBOpa) Mperoiaraet
COXpaHEHHE 3a JMIICH3MapoM IIpaBa CaMOMY MCIIOJIb30BaThb COOTBETCTBYIOIIMHA pe3ysbTaT
MHTEJUIEKTYaJIbHON AEATENbHOCTH WIM CPEJICTBO MHAMBUIyaIu3auuu. Bmecte ¢ TeM 1orosopomM 06



UCKJIIOYMTEIbHON JUIEH3UU MOKET OBbITh CIEeHUalIbHO IPEIyCMOTPEHO, YTO TaKoe IpaBoO 3a
JULICH3UApOM HE COXPaHSIETCSL.

15. Tlymktom 3 cratem 1237 I'K PO onpeneneHo: WCHNONb30BaHUE pe3yJibTara
UHTEJUIEKTYyaJbHOM  JIEATENIbHOCTH MM CpeJICTBAa  WHAMBHMAyaJHM3allMd  CIOCOOOM, HE
IPEyCMOTPEHHBIM JIMIIEH3UOHHBIM JOTOBOPOM, JHOO 1O MNpPEeKpalleHUd JEHCTBUS TaKOro
JI0roBopa, 1100 MHBIM 00pa30M 3a mpejenaMH Ipas, MPEeJOCTAaBICHHBIX JULIEH3UATy 110 JOTOBODY,
BJICUYET OTBETCTBEHHOCTD 3@ HAPYILIEHUE UCKIIOUUTEIBHOIO ITpaBa Ha pe3ysIbTaT UHTEIIEKTYaJIbHOU
JEATENIBHOCTY WJIM Ha CpPEACTBO WHIMBHIYyalW3allud, YyCTaHOBIEHHYIO KoxpekcoM, apyrumu
3aKOHAMHU WJIM JOTOBOPOM.

Ecnn ykazaHHOE HapyllIEHHE MCKIIOUUTENBHOIO IpaBa Ha pe3ybTaT HHTEIUICKTYaJbHOU
JESATENIbBHOCTH WM CPEICTBO WHAMBHAyaNIM3allMM JIMLIEH3UATOM JOMYyCKAaeTCsl (OCYLIECTBISETCS
UCIIOJIB30BAHUE  COOTBETCTBYIOLIETO  pe3ysbTaTa MM CpPEACTBa 3a INpPElelaMH  IIpas,
IIPEIOCTABIICHHBIX JMIIEH3UATY IO J0rOBOPY) M 32 TAaKO€ HapyILICHHWE JUIEH3UOHHBIM JOrOBOPOM
IIPElyCMOTPEHA OTBETCTBEHHOCTh B JONOJIHEHHUE K YCTaHOBJIEHHOHN yacThio yerBepToi 'K P®D, ToO
3TO OOCTOSTENBCTBO MOMJIEKHUT YUETy IPH ONpEACICHUU pasMepa JIEHEKHOW KOMIIEHCAllUU B
ciydae ee B3bIckaHus (MyHKT 3 cratbu 1252 Kogekca).

[IpuMeHeHne TaHHOM Tpa)KAaHCKO-IPABOBOM OTBETCTBEHHOCTH HE MCKIIFOYAET BO3MOKHOCTH
IPUMEHEHUS Me€p aJMHMHUCTPATHBHO-NIPABOBOM WM YTOJIOBHOM OTBETCTBEHHOCTH 3a 3THU
HapyLICHHUS.

16. Cornacao nyHkTy 4 crateu 1237 'K P® npu HapylieHuM JIHIIEH3MATOM OOS3aHHOCTH
YIUIaTUTh JUIEH3Uapy B YCTAHOBJICHHBIN JIMIIEH3MOHHBIM JOTOBOPOM CpPOK BO3HArpakJeHHUE 3a
IpEeJOCTaBIEHUE MPaBa HMCIOJIb30BAaHUs MPOU3BEACHUS HAyKH, JUTEPATyphl WIM MCKYyCCTBA JIMOO
O0OBEKTOB CMEXHBIX IpaB JIMIEH3UAD MOXET B OJHOCTOPOHHEM TMOPSIKE OTKa3aTbCsl OT
JMLIEH3MOHHOTO JIOTOBOpPAa U MOTPeOOBAaTh BO3MEILEHHUS YOBITKOB, MPUYMHEHHBIX PAaCTOPKEHHEM
Takoro norosopa. Ilpu 3ToM yka3aHHOE NpPaBO HAa OJHOCTOPOHHHMM OTKa3 OT JIMLIEH3HMOHHOTO
JIOTOBOpAa M Ha BO3MEIICHHWE MPUYMHEHHBIX €ro pacTopKeHHEM YOBITKOB HE 3aBHCUT OT
IPOAODKUTEIBHOCTHU JOMYIIEHHOW TPOCPOUKH.

Cynam cnenyer HMMETh B BHUAY, YTO TaKOMl OJHOCTOPOHHMH OTKa3 JMIEH3Uapa oOT
JUIEH3UOHHOTO J0roBopa € ydeToM ImosiokeHuid myHkra 3 crateu 450 I'K P® cuuraercs
COCTOSIBUIMMCS C MOMEHTA MOJIy4ECHHUS JTULICH3UATOM YBEIOMIICHHS O HEM.

17. B coorBerctBun ¢ nyHkTtoM 1 crateu 1238 T'K P® npu nucbMeHHOM coriacuu
JMICH3UAapa JHUICH3UAT MOXET IO JOrOBOPY IPENOCTABUTH NPABO MCIOIb30BaHUS pPE3ysbTaTa
VHTEIJIEKTYaJIbHOM ~ AESITENbHOCTH WM CPEACTBA  MHAMBHUIyaIW3allUd  JIPYroMy  JIUILY
(CyOIMIIEH3MOHHBIH JTOTOBOP).

Takoe cormacue MoXeT OBITh JaHO Kak B CaMOM JIMIICH3MOHHOM JIOrOBOpe 0e3 yka3aHHs
KOHKPETHBIX CYOJIMIIEH3HATOB, TAK U OTIEJBHO - HA 3aKJIIOYEHHE KOHKPETHOI'O CyOIUIIEH3MOHHOTIO
norosopa. IIpu sToM nuiieH3Map BIpaBe OrpaHUYMUTH CBOE COIVIACHE BO3MOXHOCTBIO 3aKIHOUYCHMUS
CyOJIMIIEH3UOHHBIX JIOTOBOPOB O MPENOCTABICHUU TOJBKO OTJENBHBIX CIOCOOOB HCHOJIb30BAHUS
pe3ynibTata MHTEUIEKTYaJbHOM JEATENIbHOCTH WIHM CPEACTBAa MHAMBHAyalIM3allMM M3 4YUCIA TEX,
KOTOpbIE OBLIM IIPEJOCTABICHBI JIULIEH3UATY .

18. B cuny crarbu 1239 I'K P® B ciyuasx, npenxycMoTpeHHbIX KozmekcoM, cys MOXKET 1o
TpeOOBAaHUIO 3aMHTEPECOBAHHOIO JIMIA MPHUHATH PELIEHHE O MPENOCTABICHUU ATOMY JIMIy Ha
YKa3aHHBIX B PEIIEHUU CyJa YCIOBMSX IpaBa MCIOJIb30BaHUS pPE3yJbTaTa HHTEIIEKTYaIbHOU
JEATCIIBHOCTH, HCKIIOYUTEIIBHOE IIPaBO  HAa  KOTOPBIM  IPHUHAUICKUT  APYTOMY  JIUILY
(MpUHYAUTENbHAS JINICH3US).

Takue ciydan onpeneneHsl B crathsix 1362 u 1423 Konekca.

CoOTBETCTBYIOLINI CIIOP pacCMaTPUBAETCS CyJOM IPUMEHUTENBHO K MOJOXKEHUSAM MyHKTa 1
cratbu 445 u craten 446 I'K PO.

IIpu 3TOM, IpUHKMMAs pELIEHHE O MPEAOCTABICHUU JIMIy NpaBa UCIIOJIB30BAHUS pe3yjbTaTa
MHTEIJICKTYAJIbHOW EATEIbHOCTH, CyJ TOJDKEH B PE30JIIOTUBHON YaCTH PEIIEHUS yKa3aTh YCIOBHSA
JMIIEH3UOHHOTO JOTOBOpA O IPEI0CTAaBIEHUN IPOCTON (HEUCKIIIOUUTENBHOM) uieH3un. C yueToM
9TOrO MpEAIoaraéMble yCJIOBHUs MPEJOCTaBIECHUS TAaKOM JIMLEH3UU JOJDKHBI ObITh IPUBEICHBI B



uckoBOoM TpeboBaHuu (MyHKT 1 crateu 1362 u nyHkKT 1 cratbu 1423 Konekca). Cya e, ycTaHOBUB
npaBo TpeOOBaTh NPEAOCTABICHUS TNPUHYAUTEIBHOM JMIEH3UH, paccMaTpUBAeT HMEIOIIHUecs
pa3HOTIIacusi CTOPOH MO OTJEIbHBIM YCIOBHIM 3TOM JUIEH3UU.

OTHOIIEHUs] MO MPUHYIUTEIbHON JMLEH3UHM MOTYT OBITh NMPEKpPaIleHbl NPUMEHHUTENIBHO K
nosioxeHusiM ctatbu 450 'K P® (B ToM ymciie B cy1eOHOM MOPSIKE MO0 UCKY MaTeHTO00aaTest
HAa OCHOBaHMHU a03ama TpeThbero myHkTa | cratbu 1362, mynkra 4 crateu 1423 'K PO).
OaHOCTOPOHHMI OTKA3 OT MPUHYIUTEIBHOM JTUIEH3UN HETOIYCTHM.

19. Crartes 1240 I'K P® ycraHaBauBaeT MNOPSAOK HCIOJIB30BAHMS  pe3yjbTaTa
MHTEJUIEKTYyaJbHONH  JIeATEIbHOCTH B COCTaBe CJIOXKHOTO oObekra. CyaaMm HeoOXoIumo
PYKOBOJICTBOBAThCS CJIEYIOIUM.

19.1. Iloxg numoMm, OpraHU30BaBIIUM CO3JaHHE CIOKHOTO OOBEKTa, MOHUMAETCSA JIMIIO,
OTBETCTBEHHOE 3a OpPraHM3allMIo MpoLecca CO3/1aHus TaKOro 00ObEKTa, B YaCTHOCTH JIULIO, B3sBLIEE
Ha ce0si MHUIIMATUBY M OTBETCTBEHHOCTH 32 CO3/IaHHME COOTBETCTBYIOLIETO O0BEKTa (TpoJtocep u
T.IL.).

19.2. [Ipumenss a63an Tpetuit nynkTa 1 u nyHKT 2 cratbu 1240 'K P®, cienyeT yuuTsIBaTh:
OYHKT 2, ONpEIeNsIONMHA, 4YTO YCJIOBUS JIMLEH3HMOHHOIO JIOTOBOpa, OrPaHUYMBAIOLINE
UCIIOJIb30BAaHUE pE3yJIbTaTa HHTEJUIEKTYaJbHOW JEATENbHOCTH B COCTABE CIIO)KHOIO OOBEKTa,
HEJIeHCTBUTENbHBI, NpeIycMaTpUBaeT 3alpeT Ha OrpaHUYeHHE JMLEH3MOHHBIM JOrOBOPOM
CHOCO0OB HCITONIb30BaHMS TAKOTO pe3ysbraTta. AO3ar ke Tperuit myHkTa 1 crareu 1240 Konmekca
JIOITyCKaeT BO3MOXHOCTb OINPE/EICHUsI B JIOTOBOPE MHOTO CPOKAa M MHOW TEppPUTOpPUM JeHCTBUS
UCKJIIOYMTENIBHOTO MpaBa Ha YKa3aHHbIN pe3yJIbTaT, HEXKEJIM YCTaHOBJIEHbI 3aKOHOM.

19.3. Oco0GeHHOCTH MPaBOBOIO pPEXHUMa CIOXKHBIX OOBEKTOB OIpPENENEHbl, B YaCTHOCTH,
cratbsaMu 1263, 1269, nynkrom 2 cratbu 1289, rinasoit 77 'K PO.

20. B cuny cratem 1241 TK P® npu oOpameHHuH B3bICKaHHUS Ha HMYLIECTBO
npaBoOOIaaTeNsl UCKIIOYUTEIBHOE MPABO HA PE3yJIbTAaT MHTEIUICKTYAIbHON NEATEIEHOCTH WIIH
CPEICTBO WHAMBHMIyadW3allMd, Ha KOTOpPOE MOXeT ObITh OOpalleHO B3bICKAaHHE B
npeaycMoTpeHHBIX KogekcoM citydasix, K Apyromy JUILy IepexoauT 0e3 3aKIII0YeHHUs 10T0BOopa.

Cormacao vactu 3 crateu 87 DepepanmbHoro 3akoHa ot 02.10.2007 N 229-®3 "OO6
UCTIOJIHUTEIILHOM TPOU3BOJCTBE" (1ajee - 3akoH 00 MCIOTHUTEIHHOM MPOU3BOJICTBE) peaan3anus
UMYULIECTBEHHBIX [IPAB OCYIIECTBIISIETCS IyTEM IIPOBEACHUS OTKPBITHIX TOPrOB B (JOPME ayKIMOHA.

Hcxons u3 nmyHkra 5 crateu 448 'K PO nuno, BeMrpasiiee TOpru, 1 OpraHu3aTop TOProB
HNOJMNKCHIBAIOT B JICHb IPOBEAEHUS ayKI[MOHA IPOTOKOJ O pe3yibTarax Topros. Eciau mepexon
UCKJIIOYMTEIBHOrO MpaBa Ha COOTBETCTBYIOLIUI pe3yJIbTaT MHTEIUIEKTyaIbHON NEATEIbHOCTH WIN
CPE/ICTBO MHIMBHIyaIU3allK 0€3 T0roBopa ¢ yueToM noJiokeHuit ctate 1232 Komekca moaiexur
TrOCYJapCTBEHHON pErucTpanuy, OCHOBAHMEM Ul TaKOW PErMCTPAallMM CIIy>)KUT YKa3aHHBIN
IPOTOKOJI O Pe3yjbTaTax TOProB.

Yacteto 14 crateu 87 3akoHa 00 HCIONHUTEIHLHOM IMPOU3BOJCTBE MPEAYCMOTPEHO, UTO
nepeaaya Hepealn30BaHHOTO MMYIIECTBA JOJDKHHMKA B3bICKATEII0 O(GOpMIISieTCs aKTOM MpUeMa-
nepenayu. B 3Tom ciiydae ocHOBaHMEM JUIsl TOCYIaPCTBEHHON PETUCTPALUU SIBISETCS YKa3aHHBIN
aKT.

21. Opranusanys, OCyIIECTBIISIONIAs KOJJIEKTUBHOE YIPABICHUE aBTOPCKUMU U CMEKHBIMU
IpaBaMH, BIpaBe Ha OCHOBaHWM MyHKTa 5 ctaThu 1242 'K P® npeapsaBisaTe TpeOOBaHUS B Cye OT
UMEHHU TpaBooOianaTeneil Win OT CBOEro MMEHM JUIsl 3aIlUTHI MpaB, YIpPaBICHUE KOTOPHIMH OHA
OCYILIECTBIISET.

ITo cmeicny nyHkTa 1 crateu 1242 'K P® yka3aHHBIE OpraHuzanuu JIeHCTBYIOT B MHTEpEcax
npaBooOIagaTeNeH.

IIpu 3TOoM Takas opraHu3anusi, HE3aBUCHMO OT TOrO, BBICTYIAeT OHa B CyJl€ OT HMEHHU
npaBooOJiafiaTened WM OT CBOErO0 MMEHHM, JIEHCTBYeT B 3allUTy HE CBOMX IpaB, a IpaB JIMIL,
nepenaBIInX el B cuiy nmyHkTa 1 crateu 1242 Konekca npaBo Ha yIpaBJIEHHE COOTBETCTBYIOIIMMHU
IpaBaMU Ha KOJIJIEKTUBHOI OCHOBE.

B ciyuae, ecnu yka3zaHHas opraHu3anus oOpamiaercs B 3alUTy NpaB (PU3MUECKUX JIHI UIIH
OJTHOBPEMEHHO (PU3MUECKUX U IOPUINYECKUX JIUI] INOO0 HEONPEAEICHHOTO KpyTa JIMILl, TAKHE CIOPBI



M0JIBEJOMCTBEHHBI cyZaM o011el ropucaukuuu. Ecian ke oHa oOpamaercst B 3alUTy IpaB TOJBKO
IOPUIMYECKUX JIUI] B CBSA3M C UX MPEIIPUHUMATEIbCKON U HHOW SKOHOMHUYECKOH AeATebHOCTBIO -
CTIOPBI TTOIBEIOMCTBEHHBI apOUTPAKHBIM CYIaM.

AxkkpenuroBaHHas opranuzanus (crates 1244 T'K P®) neiictByer 0e3 HOBEpPEHHOCTH,
MOJTBEPK/1asi CBOE MPaBO Ha OOpalIeHHE B CYJ 3a 3alIUTOH IMpaB KOHKPETHOTO MPaBOOOIaIaTels
(MM HEeONpeIETICHHOT0 KpyTa JIMLL B CIy4ae, IpeayCMOTPEHHOM a03alieM BTOPhIM MyHKTa 5 CTaTbu
1242 Konekca) CBUACTEIBCTBOM O TOCYAapCTBEHHOM aKKpEIUTAIUH.

Opranuzanusi, He SBJSIOINASACS aKKpEAMTOBAHHOM, Takke AeHCTBYeT 0e3 TOBEpEeHHOCTH, HO
JUTSL TIOATBEPKACHUS MIpaBa Ha oOpalleHne B Cy/] 3a 3alIUTOH IpaB KOHKPETHOTO MPaBOOOIa1aTels
IpPEJCTaBIseT CBOM yCTaB, a TaK)Xe JOrOBOP C COOTBETCTBYIOIMM NpaBooOaaTesieM O reperaye
IIOJIHOMOYMM 110 YIPABJICHUIO MPaBaMU WM JOTOBOP € JIPYrod OpraHu3anued, B TOM 4YHUCIIE
MHOCTPAaHHOH, YIIpaBIIAIOLIeH MpaBaMM TaKOro mpaBooOuiafaress Ha KOJUIEKTUBHOW OCHOBE (ITyHKT
3 cratbu 1242 T'K PO).

Crnop ¢ ydactueM opraHu3aliy, OCYIIECTBIISIONIEH KOJUIEKTUBHOE yIPABIECHUE aBTOPCKUMHU
U CMEXHBIMHA TIpaBaMH, MOXKET OBITh PAacCMOTPEH CyIoM © 0e3 ydacTusi KOHKPETHOTO
npaBoo0IaAaTeNs.

22. CornacHo cratbe 1248 T'K P® cnopsl, CcBA3aHHbIE C 3alIUTON HApYLICHHBIX WIN
OCIIOPEHHBIX MHTEJUIEKTYaJIbHBIX IPaB, PACCMATPUBAIOTCS U Pa3peIlAIOTCS MO 00IeMy MpaBUITY
CyJIOM.

B cootBerctBum ¢ nyHkroM 2 cratbu 1248 'K P® Konekcom mpemycMarpuBaroTCs ciaydau
3alIUTHl HHTEIJICKTYIBHBIX TPaB B aIMUHUCTPATUBHOM (BHecyaeOHOM) mopsiake. [Ipu oOpamennn
B Cyld C TpeOOBaHMEM, MOAJIEKAIIUM PACCMOTPEHUIO B aJMHHHUCTPATUBHOM (BHECYJI€OHOM)
NOpPsZIKE, COOTBETCTBYIOIEE 3asIBJICHUE MOJIEKHUT BO3BPALEHUIO.

ITpu paccMOTpeHUM CyJIOM JI€] O HapyIIEHUH UHTEUIEKTYaIbHbBIX MPaB BO3PaKEHUSI CTOPOH,
OTHOCSIIIMECS K CHOpY, MOJJIEKAIIEMy pPAacCMOTPEHHIO B aJMHHHCTPATUBHOM (BHECYAEOHOM)
HOpsiZIKE, HE JOJDKHBI IPUHUMAThCS BO BHUMAHUE U HE MOTYT OBbITh ITOJIO’KEHBI B OCHOBY pPEIICHUS.

23. B cuy nynkra 3 cratbu 1250 'K P® oTcyTcTBHE BHHBI HapyLIMTENIs HE OCBOOOXKIAET
€ro OT OOS3aHHOCTH NPEKPAaTUTh HAPYIIEHUWE MHTEUICKTYalbHbIX IPaB, a TAKK€ HE MCKIIOYAET
IPUMEHEHNUS B OTHOIIIEHUH HAapYyLIUTEN MEpP, HAIIPABJIECHHBIX HA 3aIlUTYy TaKUX IPaB.

Cynam HaaneXuT MMETh B BHJY, YTO YKa3aHHOE MPAaBUJIO MOJUIEKUT NPUMEHEHUIO K
croco0aM 3aIlUThl COOTBETCTBYIOIIMX IpaB, HE OTHOCSIIMMCS K MeEpaM OTBETCTBEHHOCTH.
OTBETCTBEHHOCTh 332 HApylICHHE HHTEUIEKTYaJbHbIX IpaB (B3bICKAHHE KOMIICHCAIUH,
BO3MeIlleHHEe YObITKOB) HACTyIaeT MpUMEHUTEIbHO K crathe 401 Konekca.

24, Ecmu B KadecTBe MPOMBINUICHHOrO oOpasma ¢ corjiacus IpaBooOsagaTens
3aperucTpUpoBaH OOBEKT ABTOPCKMX TMpaB (WIM HMX COBOKYHHOCTH), CIIOCOO  3aIlIUTHI
UCKIIIOUUTENIBPHOIO IpaBa OT COBEPUIAEMBIX HAPYIIEHUI ONpenensercss XapakTepoM TaKoro
HapyuleHus. EciM HapylmuTenb COBEpIIAET ACUCTBHUA 10 HUCIOJIb30BAHUIO ITPOMBIIIJIEHHOIO
obpasma (cratest 1358 'K P®), marenroobmagaTens BIpaBe OCYIIECTBIATH 3alUTy CIIOCOOaMH,
IpeIyCMOTPEHHBIMU JJISl 3aIUTHI ATEHTHBIX NpaB (maparpad 8 rinasel 72, crates 1252 I'K PO).
Ecnm ke HapyIleHO MCKITIOYMTENBHOE MPaBO Ha MCIONb30BaHuEe mpousBeacHus (ctaths 1270 T'K
P®) cnocobamu, HE CBSI3aHHBIMH C HCIOJIB30BAHHWEM IPOMBILIUIEHHOTO 00paslia, 3alluTy BIIpaBe
OCYILECTBIJIATh 00J]aJaTeNb aBTOPCKOrO IpaBa CIOCO0AMM, MPELYyCMOTPEHHBIMM JUISl 3aIlUThI
aBTopckux npas (ctarbu 1301, 1252 'K P®).

Ecnmm peructpauys U HOCHEyIOLIEe MCIOJIB30BAaHUE IPOM3BEIEHUS B  KauecTBe
NPOMBIIIJICHHOTO 00pa3lia OCYIIECTBICHBI 0€3 corjacus aBTOpa 3TOr0 NPOU3BEACHUS, aBTOP
BIIPaBE OCYILECTBIIAThH 3AIIUTY CBOMX ABTOPCKUX IPAaB HE3aBUCUMO OT TOTO, NMPENbSABISLIOCH JIH
TpeOOBaHWE O TIPU3HAHMM TATEHTAa HeACHCTBUTENbHBIM. Ilpm 3TOM  ynOBIIETBOpEHHE
COOTBETCTBYIOIMX TPeOOBaHUI aBTOpa MPOU3BEIEHHS caMo 110 cede He BJIeUET PU3HAHUS TaTeHTa
HEJICVCTBUTEIIbHBIM.

Pemenue cyaa o ety o HapyleHUH aBTOPCKUX IPaB HE MOXKET CIIy>KUThb MPEISATCTBUEM IS
3aKJIIOYCHUS TATEHTO00JI1a1aTeNIeM ¢ aBTOPOM IPOM3BEACHUS JTUIICH3HOHHOTO I0TOBOpA.



25. Cormacuo mnyHkty 4 crateu 1252 TK P® B ciywae, Korga H3rOTOBJICHHE,
pacnpoCTpaHEHUE WIM HMHOE MHCIIOJIIB30BAHME, A TAaKXKE HUMIIOPT, IIEpPEeBO3Ka WIM XpaHEHHE
MaTepUaIbHBIX HOCHUTEJEH, B KOTOPBIX BBIPAXKEHBI PE3YJIbTAT MHTEIIEKTYyaJbHOM AESITEIbHOCTU
WIM CPEICTBO MHIMBUIYAIU3allUU, NPUBOAAT K HAapyLICHUIO MCKIIIOUUTEIBHOIO IpaBa Ha TAKOU
pe3ynbTaT WM Ha TaKOE CPEICTBO, TAKUE MaTepUalbHbIe HOCUTEIN CUUTAIOTCS KOHTPa(aKTHBIMU U
[0 PELICHUIO CyJa MOAJEKAT U3BATHIO U3 000pOTa M YHUUTOXKEHUIO 0e3 Kakoi Obl TO HU OBIIO
KOMIICHCALIUM, €CIM HHble mnociaeAcTBus He npexycmorpensl 'K P®. HMuble nocienctsus
ycTaHOBJIeHBbI MyHKTOM 2 ctaTh 1515 Kopekca 1 ciydaeB, Koraa BBeAEHHE KOHTpagaKTHBIX
TOBAapOB B 000POT HEOOXOIMMO B OOIIECTBEHHBIX HHTEPECAX.

MarepuanbHblii HOCUTENIb MOXET OBITh MpPHU3HAH KOHTpadakTHBIM TOJbKO cyaoM. [lpu
HEOOXOJUMOCTH CyJ BIPAaBE HA3HAUWUTh SKCIEPTH3Y MJS Pa3bsCHEHMs] BOIPOCOB, TPEOYIOLIMX
CIEIUAJIbHBIX 3HAHUH.

26. B cuny myskra 5 cratbu 1252 I'K P® B ciywae, ecnu CyJOM YCTaHOBJIEHO, YTO
o0opyJ0BaHUE, MpOYME YCTPOHCTBA W MaTepHuajibl TJaBHBIM 00pa3oM HCHOJB3YIOTCA WIN
IpeJHa3HayeHbl JJIsi COBEpIICHMS] HApyLICHHs HCKIIOYUTENBHBIX IMIpaB Ha PeE3yJbTaThl
UHTEJUIEKTYaJbHOM JeSITeIbHOCTM M Ha CpEACTBA WHAMBUIYyalIM3allud, Takoe 000pyaoBaHHE,
IpoYyhe YCTpPOMCTBA M MaTepuajbl IO pELIEHUI0 cyaa (B TOM 4MCI€ W IpPU OTCYTCTBUU
COOTBETCTBYIOILIETO 3asBJICHUS 00JIafaTeNsl HCKIIOYUTENIBHOTO MpaBa) MOAJIEXKAT H3BIATUIO U3
000poTa ¥ YHUUTOKEHHIO 32 CUET HAPYLIUTENS, €CJIM 3aKOHOM HE MPEyCMOTPEHO UX 00pallleHue B
noxon Poccuiickoit deneparuu.

27. llpu npumenenunm crtatbu 1254 T'K P® HeoOXxoaumo yuyuTBIBaTh, 4YTO OHA HE
HpPEeJOCTaBIAET JMLEH3UaTaM - 00JafaTessM NMPOCTON (HEHCKIIIOYMTEIbHOM) JIMIEH3UH - MPaBo
3allMIIaTh CBOM MpaBa croco0aMu, MpeaycMoTpeHHbIME cTaThsiMu 1250 u 1252 Kogekca. Takum
IpaBOM 00J1a/1al0T TOJIBKO JIMIEH3UATHI - 00J1aAaTeN UCKITIOUNTEIbHON JINLIECH3UH.

ABTOpCKOE ITPaBO

28. B coorBercTBUU ¢ myHKTOM 1 cTathu 1259 'K P® oObekTamMu aBTOPCKUX TIPaB SBIISTFOTCS
MPOU3BEJCHUS HAYKH, JUTEPATyphl M HCKYCCTBA HE3aBUCUMO OT JOCTOMHCTB M HA3HAUYCHUS
MIPOU3BENICHUS, a TAK)KE OT CIIOCO0a €ro BHIPAXKEHUSI.

[Ipu ananmuse Bompoca O TOM, SIBJISIETCS JIM KOHKPETHBIA pe3yslbTaT OOBbEKTOM aBTOPCKOTO
npaBa, CyllaM CJIEAYeT Y4YUThIBaTh, 4TO MO cMbicay ctated 1228, 1257 u 1259 I'K PO B mnx
B3aMMOCBSA3M TaKOBBIM SIBIISIETCS TOJBKO TOT PE3YJIbTAT, KOTOPBIM CO3/1aH TBOPYECKUM TPYIOM.
[Tpu 3TOM HaUIEKUT UMETh B BUIY, YTO MOKA HE JOKAa3aHO MHOE, PE3yJbTaThl HHTEJUIEKTYaIbHOU
JEATEIbHOCTH MIPEATIONAraloTCsl CO3/1aHHBIMU TBOPUECKUM TPYIOM.

HeoOxonumo Takke UMETh B BUJLy, UTO CaMoO MO ce0e OTCYTCTBUE HOBHU3HBI, YHUKAJIHLHOCTHU U
(uM)  OPUTHHANBHOCTH  pe3ysbTaTa  HMHTEUICKTyaIbHOH  JEATENIbHOCTH  HE  MOJXKET
CBUJIETENILCTBOBATH O TOM, YTO TaKOW Pe3yJIbTaT CO3/laH HE TBOPUYECKUM TPYAOM U, CII€OBATEIbHO,
HE SBIISIETCSI 0OBEKTOM aBTOPCKOT'O MpaBa.

29. B cuny nynkra 7 cratbu 1259 'K P® aBTopckue mnpaBa pacHpOCTpaHSIOTCS Ha 4YacTh
IIPOM3BENICHNUS, HA €0 Ha3BaHME, Ha MEPCOHAX MPOMU3BEICHUS, €CIU 110 CBOEMY XapaKTepy OHU
MOTYT OBITh IMPHU3HAHBI CAMOCTOSITENILHBIM PE3yJIbTaTOM TBOPYECKOTO TPyJa aBTOpa U OTBEUAIOT
TpeOOBaHUSIM, YCTAHOBICHHBIM ITyHKTOM 3 3TOH CTaThH.

[TockonbKy cOrJacHO MYHKTY 3 Ha3BaHHOM CTaThU OXpaHE NOMJIEKAT MPOU3BEIACHUS,
BBIpR)KEHHBIE B KaKOH-TMOO OOBEKTHBHOI (opMe, TO MOJA MEPCOHAKEM CIEAYeT NMOHUMATh 4acTb
MIPOU3BENICHUS, COIEPKALIYIO ONMHUCAaHNE UM N300pakeHHe TOTO WIM MHOTO JEHCTBYIOIIErO JIUIa B
dopme (popmax), npucyieit (MPUCYINX) TPOU3BEACHUIO: B TUCBMEHHOMN, YCTHOH dopme, B hopme
n300pakeHus, B opMe 3ByKO- HIJIM BHICO3AMKCH, B 00BEMHO-TIPOCTPAHCTBEHHOM (hopMe U JIp.

OxpaHa aBTOPCKMM MPAaBOM NEPCOHA)Ka MPOU3BEACHHS MPEANOJaraeT, B YaCTHOCTH, 4TO
TOJIbKO aBTOPYy WJIM HWHOMY @IPaBOOOJAAaTeN0 MNPHUHAICKUT HUCKIIOYUTEIHLHOE IPaBo
UCIIOJIb30BaTh MEPCOHAX JTIOOBIM CITIOCOOOM, B TOM YHCIIE IyTeM NepepaboTku (MOAMYHKT 9 myHKTa
2 cratbu 1270 Konekca).



30. B coorBerctBun c myHkToM 5 crtathu 1262 I'K P® poroBopsl 00 oT4yXAeHUU
UCKJIIOUUTENFHOTO IIPaBa Ha 3aperucTpUpOBaHHYI0 porpamMmy aiast OBM unu 6a3y 1aHHBIX (ITyHKT
1 »TOM CTaTbM) M MEPEXOA HCKIIOYUTENLHOTO MpaBa Ha TaKyl IporpaMmy WM 0a3zy JaHHBIX K
JpyTUM JuiaM 6e3 10roBopa MmoJyiexar rocy/1JapcTBEHHOH peructpanuu B Pocriatenre.

Kak crmemyer w3 monoxkeHWd crtatbum S5 BBogHOro 3akoHa, YyKa3aHHOE MpaBWwiIo 00
00s13aTeNIbHONM TOCYAapCTBEHHOM pEerucTpaluy NpUMEHseTCsl B OTHOLIEHUH nporpamm it OBM u
0a3 JaHHBIX, 3apPETUCTPUPOBAHHBIX Kak mocie 31.12.2007 (B mepuosa AEHCTBUS YaCTH YETBEPTOU
'K P®), Tak u no 01.01.2008 (B mepuon nerictBust 3akoHa Poccwuiickoii denepanuu ot 23.09.1992
N 3523-1 "O npaBoBo# OXxpaHe MPOrpaMM Jis 3JEKTPOHHBIX BBIUYMCIMTEIbHBIX MallMH U 0a3
JAHHBIX", TaKXKe MpeayCMaTPUBABILEI0 BO3MOXHOCTb PerucTpauuu nporpamMm s OBM u 0a3
JaHHBIX), B CJlydae, €CJIM JIOrOBOp 3aKJIIOYAETCs, a MEPEeXo]l MCKIIYMUTEIBHOrO IpaBa Ha HHUX
ocyuectBisiercs nocie 31.12.2007.

31. KoxmekcoM mperyCMOTPEHO Hapsay C JUYHBIM HEUMYILIECTBEHHBIM IIPaBOM Ha
HENPUKOCHOBEHHOCTh Mpou3BeneHus (crathsi 1266 Kopgekca) mnpaBo Ha mepepabOTKy
IIPOU3BENECHUS, SBJSIONIYIOCS OJAHMM W3 CIIOCOOOB MCIIOJIb30BAHMS IMPOU3BEACHUS, OJHUM U3
MIPaBOMOYMIA, BXOSIINX B UCKIIOUUTEIbHOE MPaBo (MOANYHKT 9 myHkTa 2 ctathu 1270 'K PD).

[IpaBo Ha HENPUKOCHOBEHHOCTh Ipou3BeleHus (ab3al mepBelid myHKTa 1 ctateu 1266 T'K
P®) kacaercs TakuxX HM3MEHEHUN IPOU3BEJCHMS, KOTOpPblE HE CBSA3aHBI C CO3JaHUEM HOBOTO
IIPOU3BENIEHUSI HA OCHOBE MMeronierocs. COOTBETCTBYIOINE U3MEHEHUS JOITYyCKAIOTCSl C COIJIacus
aBTOpa (WJIM HMHOTO JIMLA B Cllydae, MPeJyCMOTPEHHOM ab3aleM BTOpbIM NMyHKTa 1 crateu 1266
Konekca), koTopoe JOMKHO ObITh OMPEEIIEHHO BbIpakeHo. [Ipu oTCyTCTBUM J0OKa3aTENbCTB TOTO,
YTO corjlacue ObUIO ONPEAEICHHO BBIPAXKEHO, OHO HE CUMTACTCS MOJIYyUYCHHBIM.

[lepepaboTka mpou3BeACHUS MIPEAIIOIAraeT CO3/1aHue HOBOTO (IIPOM3BOAHOIO) IPOU3BEACHUS
Ha OCHOBE ye cyuiecTBytomiero. [Ipu 3Tom npaBo Ha nepepaboTKy MPOM3BEACHUS KaK OIUH U3
CIocOOOB HCIOJIb30BAaHUS pPe3yJibTaTa MHTEIUIEKTYalbHON AESITEIbHOCTH MOXKET OBITh MEPEaHo B
Yyciie WHBIX IMPaBOMOYMH B paMKax HepeAayd MCKIYMUTENBHOrO IpaBa MO JOroBopy 00
OTYYXJIEHUH HCKIIIOYUTEIBHOTO mpaBa B mosHOoM obObeme (craths 1234 T'K P®) mnubo
MIPEIOCTABICHO 10 JUIEH3MOHHOMY noroBopy (ctaths 1235 'K PD), a Takyke MOXKET meperTu 1o
YCTaHOBJICHHBIM B 3aKOHE OCHOBAaHHUSM 0€3 3aKJIIOUEHHs JI0rOBOpa ¢ MpaBoodiaaartesieM (CTaTbs
1241 TK PD).

YacTHBIM ciyyaeMm mepepalOTKU MpPOM3BEACHUS SBIAETCS MOAMDUKALUS MPOTPaMMBI IS
OBM wunu 6a3bl JaHHBIX, TO €CTh JIIOObIE UX U3MEHEHMs, B TOM YHCJIE UX MEPEBOJ C OJHOIO S3bIKa
IpOTrpaMMUPOBAHUS Ha JIPYroH, 3a MCKIIOYCHUEM aJalTallly, IpeCcTaBistomell co0ol BHECEHHE
U3MEHEHUH, OCYIIECTBJIAEMBIX HCKIIOUUTENBHO B LENAX (YHKIMOHMPOBAHUS IMPOrpamMMbl IJIs
OBM wunu 6a3bl JaHHBIX HAa KOHKPETHBIX TEXHHUYECKUX CPEACTBAX TOJIb30BATENS HIU MOJ
YIPAaBIEHUEM KOHKPETHBIX IIPOIPaMM I0JIb30BaTEI.

32. B cuny noanyHkra 6 myHkra 2 crateu 1270 'K P® ucnonp3oBaHueM NpoOU3BENEHUS
CUUTAETCA B YUCIIE MPOYETO €ro MyOJIMYHOE UCIIOJIIHEHHE, TO €CTh MPEICTaBIEHUE IPOU3BEIECHUS B
KUBOM MCIIOJIHEHMHM WM C TIOMOIIBIO TEXHUYECKUX CPEACTB (paano, TEIEBUACHHUS M HHBIX
TEXHUYECKHUX CPEJCTB), a TAKXKE I0KA3 ayIMOBU3YaJIbHOTO IPOU3BEAEHUS (C COMPOBOXKICHUEM HUIH
0€e3 CONMpPOBOX/ICHUS 3BYKOM) B MECTE€, OTKPBITOM JJIsi CBOOOJHOT'O MOCEIICHUS, UJIM B MECTE, I/Ie
IPUCYTCTBYET 3HAUUTEIBHOE YUCIIO JIUL, HE MPUHAIEKAIUX K OOBIYHOMY KPYTy CEMbHU (KOTOPBIH
OTIpeNIeNISIeTCS CYZIOM C YYETOM KOHKPETHBIX OOCTOSITENILCTB pAaCCMAaTPUBAEMOTO JIeNIa), HE3aBUCUMO
OT TOT0, BOCIIPUHMMAETCS TPOU3BEJICHUE B MECTE €r0o MPEACTaBIECHUS UM MToKa3a Ju00 B APYyroM
MECTE OJHOBPEMEHHO C IPEACTABICHUEM WM [TOKA30M IPOU3BEACHUS.

JIumom, OCyIIECTBISIIOIMM IyOJUYHOE HCIOJIHEHUE MPOU3BENEHHs (B TOM 4YHCIE IIPHU €ro
NpPEJCTAaBICHUA B JKUBOM MHCIIOJHEHUH), SIBJISETCS IOPUAMYECKOE WM (U3NYECKOE JIUIIO,
oprasHusyoiee myOIUYHOe UCIIOJIHEHHE B MECT€, OTKPBITOM JUIsl CBOOOJHOIO MOCEIIEHUs, WU B
MecTe, TJe MPHUCYTCTBYET 3HAUMTENBHOE YHCIO JIMI, HE MPUHAMISKAIIMX K OOBIYHOMY KPYTY
CeMbM, TO €CTh JIMIO, KOTOpoe OepeT Ha ce0s MHULIMATHUBY U OTBETCTBEHHOCTH 3a IPOBEJICHHE
COOTBETCTBYIOIIIETO MEPOIIPUATHSL.



VIMeHHO 3TO M0 JOJKHO 3aKII0UYUTH IOTOBOP O MPEIOCTABIEHUU €My IpaBa Ha MyOInYHOE
UCIIOJIHEHUE MIPOM3BEACHUS ¢ MPaBO0OIaaTeNIeM UM OpraHu3aliei mo yrnpaBiIeHHUIO IpaBaMHu Ha
KOJUJIEKTUBHOM OCHOBE M BBIIUIAYMBATH I0JIaraoleecss BO3HArpax/jaeHue.

33. Ilpu npumenenuu crtatbu 1272 T'K P® cyagam crnenyer HUCXOAWTh W3 TOrO, 4YTO
YCTaHOBJICHHBIN 3TOM CTaThbel MPUHILIMII UCUEPHAHMsI IPAB MPUMEHSIETCS TOJIbKO K OPUTHHAIY WM
9K3EeMIUISIpaM MPOU3BEACHUS, MIPABOMEPHO BBEACHHBIM B I'PAXJIAHCKUI 00OpPOT Ha TEPPUTOPHUU
Poccuiickoit @enepanuu. PacnpoctpaneHne KoHTpadaKTHBIX 3K3EMILISIPOB MPOU3BEACHUM CTaTbhel
1272 Konekca He 0XBaTbIBAaeTCs U B JII00OM ciIydae oOpa3yeT HapylLleHHe UCKIIOUYUTEIbHOIO IpaBa
Ha TIPOM3BE/ICHUE, HE3aBHCUMO OT TOTO, CO3/aH JTOT KOHTPA(AKTHBIA H3K3EMIUIIP CaMUM
HapyIIUTEIeM UM IPUOOPETEH Y TPEThUX JIULL.

Hcxons u3 crarbu 1272, a Takxe noamyHkra 4 myHkra 2 crateu 1270 'K PO, cormacHo
KOTOPOMY  CaMOCTOSITEJIbHBIM ~ CIIOCOOOM  HCHOJB30BAHUS  NPOU3BEICHMS, COCTABISIOIMM
CaMOCTOSITENILHOE NPAaBOMOYHE MPABOOOIAATENS, IBISETCS UMIIOPT OPUTHHAJIA WU 3K3EMILISIPOB
IIPOM3BENEHUS B LENAX PACIPOCTPAHEHMs, B MX B3aUMOCBS3M INPHUHLMII HCUEPIAHMUs INpaB HE
OXBaTBIBAET CIIy4yau pacrpocTpaHeHust B Poccuiickoit denepanuy OpUrMHAIOB WIHM DK3EMIUISIPOB
IPOM3BEICHUH, BBEJICHHBIX B I'PaXXJaHCKHI 000pOT Ha TEPPUTOPUN UHOCTPAHHOTO TOCYAapCTBa, HO
HE BBOJMBILIUXCS B IpayKJaHCKUI 000poT Ha Tepputopun Poccuiickoit ®enepanun.

[Ipu sTOM cyaam HaJJI€KUT UMETh B BHIY, YTO HU MOAMYHKT 4 myHKTa 2 ctathu 1270, Hu
ctathst 1272 'K P® He npensTCTBYIOT UMIOPTY OpPUTHMHANA WM SK3EMIUIIPOB MPOU3BENEHUS HE
JUISL LIETIEN pacpOCTPaHEHUSI.

34. Ilpu npumenenuu cratbu 1273 'K P® cynam cienyeT yuuThiBaTh: BOCIPOU3BEAEHUE, TO
€CTb M3TOTOBJIEHHE OJHOI0 3K3eMIUIApa Mpou3BeleHHs MM Oosiee JMOO ero 4acTu B JI0OOMH
MaTepHabHON (opMe, He SBIISETCS HapyIIEHUEM UCKIIOYUTENBHBIX TPaB Ha MIPOU3BEICHNE TOIBKO
B TOM Cly4ac, €CIM B MOMEHT H3IOTOBJICHMS TAKOIO JK3EMIUIIpA CaMO IPOU3BEACHHE
UCIIOJIB3YETCS IPAaBOMEPHO.

Tak, HapymeHHMEM HCKIIOYMTEIBHOIO IIpaBa Ha IPOU3BEACHUE SBISIETCS H3TOTOBJICHHE
OJTHOTO 3K3EMIUISIpa MPOU3BEICHHS WK 0oJiee, OCYIIECTBICHHOE ¢ KOHTPaaKTHOrO SK3eMIUIIpa
a100 MpH HENIPABOMEPHOM JIOBEICHUU JIO BCEOOIIEro CBEACHUs (B TOM YHCIE IPH HEITPABOMEPHOM
pa3menieHuu B cetu MuTepHer).

Honyckaercss 0e3 corjacus aBTOpa MM HMHOIO IpaBooOsafatesst BOCIPOU3BEICHHUE,
OCYUIECTBIIIEMOE TOJIBKO I'PaXXAAHWMHOM M TOJIBKO B JIMYHBIX LENSX, MOJ KOTOPBIMHU IO CMBICIY
cratb 1273 Kozgekca NOHMMAaeTcss TMOCIEAYIONIEE HEKOMMEPYECKOE  HUCIOJIb30BaHUE
COOTBETCTBYIOILIETO AK3EMIUIIpa Ui  YAOBJIETBOPEHHUS COOCTBEHHBIX MOTpeOHOCTEH win
MOTPEOHOCTEH OOBIYHOTO Kpyra CEMbH 3TOr0 TpaKJaHWHA (KOTOPBIH OINpEeNeNsieTCsl CYJIOM C
YUETOM KOHKPETHBIX OOCTOSATEILCTB PAaCCMATPHUBAEMOTO JIEIIA).

35. B cuny nynkra 3 cratbu 1274 'K PO momyckatorcst 6e3 coryiacusi aBTopa WJIM WHOTO
oOnagaTenss MCKIIOYMTEIBHOTO IpaBa HAa OPUTHHAIBHOE NpPOM3BeNEeHHE MU 0€3 BBIUIATHl €My
BO3ZHAarpaXJICHHUs CO3JaHUC IPOM3BEICHUS B JKaHPE JIUTEPATYpHOM, MY3bIKaJbHOW WM HMHOU
napoauu MO0 B JKaHpE KapuUKaTyphl Ha OCHOBE JIPyroro (OpUTMHAIBHOTO) MPaBOMEPHO
00HapOIOBAaHHOTO MPOM3BEAEHUS U UCIOJIb30BAHUE ITOM Mapoauu Ju0o0 Kapukarypsl. B cBs3u ¢
TUM aBTOP OPUIMHAIBHOIO IPOMU3BEACHHUS HE BIPAaBE 3alpelllaTh HCIOIb30BAHUE CBOETO
MIPOU3BEICHUS YKa3aHHBIM CIIOCOOOM Ha OCHOBE TMOJIoxeHUH yacTh derBepToit 'K PD. B ciyuae,
€CJIM MMapoJusl WIM KapukaTypa MopodaT 4ecTb, JOCTOMHCTBO WM JIE€JOBYIO PEMyTalUI0 aBTOpa
OPUTHHAIBLHOTO MPOU3BEJCHHUSI, OH BIPABE 3aIlUILIATh UX B MOPSIKE, YCTAHOBICHHOM cTaThel 152
Konexca.

36. CynaM cieyeT yYuTbiBaTh, UTO MPABO COBEPUICHUS B OTHOIICHUH MporpamMmsl i1t OBM
win 0a3bl JaHHBIX JecTBUH, npemycMoTpeHHBIX ctatbelr 1280 I'K P®, mpuHamiexur TOIbBKO
JUITy, TIPAaBOMEPHO BIIAJCIONIEMY 3K3EMIUIIPOM Takoi mporpaMmbl At DOBM wnm 6aspl TaHHBIX
(ToTp30BATEIIO).

[Ipu »TOoM numo, 3ammcapmiee mporpamMmy st OBM wimm 6a3y nmaHHeIX B mamsate DBM
(moamyskt 1 mynkra 1 crateu 1280 'K P®), xoraa oHO mpaBOMEpHO BIJIAZENIO SK3EMILISIPOM TaKOH
nporpaMMbl Win 0a3bl JaHHBIX, JOJDKHO YJAJIUTh COOTBETCTBYIOIIYIO IpOrpamMmy Wiu 0a3zy u3



namsaTH OpuHajuiexkamed emy OBM B ciydae mponaxu WIM HHOTO OTYYKIACHMS 3K3EMIUISIpa
MpOrpaMMbl UK 0a3bl.

Konust nporpammel uist 9BM unu xonwust 0a3bl NaHHBIX, NpeAHA3HAUYECHHAs JJI1 apXUBHBIX
Henei WM ANg 3aMEHbl MPaBOMEPHO MPHOOPETEHHOrO JK3eMIUIApa B ClIyyasX, KOTJa TaKou
IK3EMIUISIP YTEPSIH, YHMUYTOKEH WJIM CTal HENPUroAEH JJIS HCIOJIb30BaHUA, AOJDKHA OBITh
YHUUTOXKEHA, €CJIM BIIAJICHHE 3K3EMIUIIPOM ATON MPOrpaMMbl WK 0a3bl JaHHBIX MepecTano ObITh
npaBoMepHbIM (MOANMYHKT 2 myHKTa 1 crateu 1280 Konekca).

37. B cuny a63ama Broporo myHkTta 1 crateu 1284, a63ama Broporo myHkra 1 craten 1319 I'K
P® Ha uckmrouuTenpbHOE MpPaBo, MPUHAIEKAIIEE HE CaMOMY aBTOPY (MCIOJHUTENO), a APYToOMy
JUIy, U Ha TPABO KCIOJB30BAHMS MPOU3BENEHUS (MCIOIHEHUS), MPUHAJUIekKAIIee JIUIEH3UaTy,
MOJKET OBITh OOPAIEHO B3bICKAHHUE.

IIpu paccMoTpeHMH CHOPOB O TIPaBOMEPHOCTH OOpalleHusl B3bICKaHHS Ha MPaBo
UCIIOJIb30BAaHUSl  MpOM3BEACHUS  (UCHOJHEHMsI), MpUHAAJIEKaIlee JULEH3UATy, HaIJIeKUT
YYUTHIBaTh, YTO MIPHU TAKOM OOpAIllEHUH B3bICKAHUS COTJIacHe JINLIEH31apa He TpeOyeTcs.

ABTOp npousBeeHUs (UCIIOIHUTEb) UMEET JIMIIb IPEUMYIIECTBEHHOE IPaBO MPUOOPETEHNUS
MPUHAJJICKAIIETO JMIIEH3UATy MpaBa WCIOJb30BaHUS MPOU3BEACHUS (MCTIOTHEHHs) B CIy4yae ero
NPOJIaXH C MyOJIMYHBIX TOPTOB B LEJSAX OOparmieHus B3bICKaHus (IMyHKT 2 ctatbu 1284, myHKT 2
crateu 1319 Konekca).

38. IIpu npumenenuu crarbu 1286 'K PO HeoOXxoAMMO UCXOAUTH U3 CIIEIYIONIETO.

38.1. CornacHo nyHkry 2 cratbu 1235 I'K P® nuueH3MOHHBIA [IOTOBOp MOMJIEKHUT
rOCYJIJapCTBEHHON PETUCTpaIlMU B CIIydasX, ompeneiaeHHbIX myHKToM 2 cratbu 1232 Komekca. K
TaKUM CIydasM OTHOCHUTCS B TOM YHCJE MPEAOCTABICHHE NpaBa WCIOIb30BAHUS MOMJIEKAIIETO
rOCYapCTBEHHOW PETrUCTpallMd pe3ysbTaTa HHTEIJIEKTYyalbHOM NeATENbHOCTH WIH CpEICTBA
uHauBuayanu3auuu. [Ipu atom B cuny nyskra 7 crateu 1232 'K PO 310 npaBuiio npuMeHsieTcs U
K 3apEruCTPUPOBAHHOMY IO JKEIAHUIO PE3yJIbTaTy UHTEJUIEKTYalIbHON AESITEIbHOCTHU (B YaCTHOCTH,
K mporpamMmam it DBM u 6azam gaHHbIX), ecii KogekcoM He YCTaHOBIIEHO MHOE.

B otHomenuu nporpamm uist 9BM u 6a3 1aHHBIX HHOE YCTAaHOBJICHO IyHKTOM 5 cTaTtbu 1262
['K P®, B cOOTBETCTBUM C KOTOPHIM TOCYJapCTBEHHOW PETHUCTPAIMH TOMJIEkKAT TOJBKO: 1)
JIOTOBOPBI 00 OTUYKJICHUU MCKIIOYMTEIBHOTO MpaBa Ha 3apEerHCTPUPOBAHHYIO MPOTpaMMy IS
OBM wunm 6a3y naHHBIX; 2) MEpexo]] UCKIIOUMTEILHOTO MpaBa Ha TaKyl MpOrpaMMmy Wiu 0a3y
JAHHBIX K JPyTUM Juiam 0e3 1oroeopa. J{pyrue JoroBophl, B TOM YHCIE JIMIEH3HOHHBIE JOTOBOPHI
0 TPEIOCTABICHUH TpaBa KCIOIB30BaHUSA TporpaMmbl it OBM  wim  6a3bl  TaHHBIX,
rOCyAapCTBEHHOW PETUCTPALIUU HE MOJIEXKAT.

38.2. IlpenycmoTrpennbiii myHkToM 3 ctatbu 1286 'K P® nmoroBop 3akiroyaeTcs MExXIy
npaBoo0JiazaTeneM, To ecTh o0agaTeIeM UCKIIOUUTENIFHOTO MpaBa Ha nporpammy ains OBM unun
0a3y NaHHBIX, U MOJb30BATENEM, TO €CTh JIULIOM, [IPABOMEPHO BJIAJCIONIUM 3K3EMIUISIPOM TaKOU
nporpaMMbl MM 0a3bl U HAYMHAIOIIMM IOJIb30BaHUE COOTBETCTBYIOIIEH MPOrpaMMOi Ui 0a3oi.
Jluno, mnpuolbpermiee dSK3eMIUIsp mnporpamMmbl it OBM  wimm  0a3sl  MaHHBIX  HE IS
CaMOCTOSITENIFHOTO TMOJIb30BaHMS, a JJIsl IEPENpPOIaXH €ro TPETheMY JIHILY, HE SBISETCA CyOBEKTOM
OTHOIIIEHUH, ONTPEAECIICHHBIX HA3BaHHONW HOPMOH.

Takol JMIIEH3UOHHBIM JOTOBOP INPEAIOJIAraeT MPeJOCTaBICHUE MOJIb30BATENI0 IIPOrPAMMBbI
st OBM win 6a3bel JaHHBIX MpaBa Ha COBEPIICHHUE JCHCTBUMN, MPETyCMOTPEHHBIX cTaThed 1280
I'K P®, a takke Ha COBEpIIEHHE WHBIX OOYCIOBJICHHBIX JIOTOBOPOM JEHCTBHM, CBS3aHHBIX C
JKCIUTyaTalued MporpaMMbl WM 0a3pl, W JAEUCTBYET A0 MPOJAXH WIM HHOTO OTUYKICHHS
9K3EeMIUIApa mporpammbl wiu 0Oa3pl. Ha 3TOT 70roBop B OTIAMYME OT HMHBIX JIMIIEH3MOHHBIX
JIOTOBOPOB HE PACIIPOCTPAHSIOTCS MTPaBUIIa, YCTAHOBICHHBIE MyHKTamu 2 - 6 ctatbu 1235 Kopekca.

39. Ilpu npumenenun nonoxkeHnit 'K P® o ciyxeOHOM mpou3BeIeHUH CylaM HaJJIeKUT
YUYUTBIBATh, B YACTHOCTH, CJIETYIOLIEE.

39.1. Bompoc o ToM, sIBIISieTCA TU KOHKPETHOE MPOU3BEJCHNUE CITYKEOHBIM, PELIAeTCsl UCXOAS
U3 MOJIOKEHUH 3aKOHOIATENIbCTBA, JEHCTBOBABIIETO HA MOMEHT CO3/IaHHSI TAKOTO IPOU3BEACHUS.

B otnuume ot cratem 14 3akoHa 00 aBTOpckOoM TmpaBe, AeiictBoBasmiero mo 01.01.2008,
OTHOCHUBIIEH K CIIyKEOHbIM NPOU3BEIECHUS, CO3/JaHHbIE B TMOPSAIKE BBIMOJHEHUS CIIyXKEOHBIX



00s13aHHOCTEN WK CIIy)eOHOTro 3amanusi padoromatens, B ctatbe 1295 T'K P® mon ciyxeOHbIM
MPOU3BEICHHEM MOHMMAETCS MPOU3BEACHHUE HAyKH, JIMUTEPATyphl WM HCKYCCTBa, CO3JaHHOE B
npejeNiax YCTaHOBJICHHBIX 711 paOOTHUKA (aBTOPA) TPYAOBBIX 00SI3aHHOCTEH.

Jlns ompeneneHus TOro, SIBISETCA IJIM co3gaHHoe paboTtHukoMm mocne 31.12.2007 mo
KOHKPETHOMY 3aJIlaHUI0 paboTONaTeNsl TPOU3BEICHUE CITYKEOHBIM, HEOOXOIUMO HCCIIEI0BaTh
BONPOC O TOM, BXOAWJIO JIU 3TO 3a/laHue€ B TpeJeNbl TPYIOBBIX 00si3aHHOCTeW padoTtHuka. Ecnu
Takoe 3ajJaHue paboTodarenss B €ro TPYAOBbIE OOS3aHHOCTH HE BXOJAWJIO, TO CO3JIaHHOE
MPOU3BEIEHUE HE MOXET paccMaTpUBAThCS KaK CIY>KEOHOE - HCKIIOUUTENIbHOE MPaBO Ha HETo
MIPUHAUICKUT PaOOTHUKY, €ro HCIIOJIb30BaHHE Pa0dOTOAATE]IeM BO3MOXKHO JIUIIb HAa OCHOBAHUU
OTJIEIbHOT'O COTJIANIEHUS C pAOOTHUKOM M MPH YCIOBHUHU BBITUIATHI €My BO3HATPaKICHUSI.

39.2. B otnnume ot nerictBoBanuiero g0 01.01.2008 3akoHomarenbcTBa MyHKT 2 cTatbu 1295
'K P® npenycmarpuBaet, 4To oT paboToaaTelns, KOTOpOMY NMPUHAANEKUT UCKIIFOUUTEIBHOE TTPABO
Ha ClIy>keOHO€ NMPOU3BEACHHE, ITO UCKIIOUYUTENIBHOE NMPABO MEPEXOIUT K pabOTHUKY (aBTOpPY), €CIIU
B TEUCHHE TpPEX JIET CO JAHS, KOTJa 3TO MPOH3BEICHHE ObUIO MPEAOCTaBICHO PaOOTHUKOM B
pacrniopspkeHue paboToaaTessi, MOCASAHNN HE HauyHET MCIOJIb30BAaHUE MPOU3BEACHUS (Hampumep,
BOCTIPOM3BEJICHUE, PAaCIPOCTpaHeHHe, MyONIMYHBIA TOKa3, coolmieHne B 3dup uiu mo kabero,
OCYIIECTBIIIEMbIC KaK CaMHM paboOToJaTeieM, TaK U Ha OCHOBAHHWH JIMIICH3MOHHOTO JIOTOBOpA
TPETbUM JTUIIOM), HE TEPeNacT HCKIIOYHUTEIbHOE MPaBO Ha MPOU3BEACHHE IpYyroMy juily (Ha
OCHOBaHWHU JIOTOBOpPa 00 OTUYXKJICHUM HCKIIOYUTCIHLHOTO IpaBa) WJIM HE COOOIIHUT aBTOPY O
COXpaHEHUU TPOM3BEJCHUS B TaiiHe (HampuMep, B Cllydae CO3JaHUs HAy4YHOW pa3paboTKH,
CoJIepKaHNEe KOTOPOM MPEANoaraeT ee OXpaHy B KaueCTBE CEKpeTa MPOU3BOJICTBA).

B orHOomenun cnyxxeOHBIX mpou3BeneHuil, cozmaHHbix a0 01.01.2008, mo koTOpBIM
paboTosaTenb HE COBEPILMI JO 3TOM JaThl HU OJHO W3 Ha3BaHHBIX JACHCTBMI, TPEXJIETHUI CPOK
HaunHaeT Teub ¢ 01.01.2008.

Ecan B ycTaHOBIIGHHBIH TpeXJETHUW CpPOK pabOTOHATENh COBEPIIMT OJHO W3 HA3BaHHBIX
NneicTBUH, paOOTHUK (aBTOpP) MMEET MPaBO Ha MOJYYCHHE BO3HATPAKICHUS, pa3Mephl, YCIOBUSI U
MOPSTIOK BBITLIATHI KOTOPOTO OMPEACIISIOTCS TOTOBOPOM MEXKIy paboToaaresaeM U paOOTHUKOM, a B
ciaydae cropa - cyaom. IIpu 3ToM cynam HeoOXOAMMO MMETh B BUAY: YCJIOBHS, OTHOCSIIMECS K
TAKOMY BO3HArpa)KICHHUIO, MOTYT OBITh MPEIyCMOTPEHBI KaK B TPYJIOBOM JIOTOBOPE, TaK U B UHBIX
JIOTIOTHUTENBHBIX COTJIAIICHMSIX, 3aKII0YaeMbIX MEXIy paboTHHUKOM M pabortonateneM. Bo Bcex
CIy4asiX ~BO3HArpakKI[EHHWE BBITUIAYMBACTCS padoTomareneM, JaXe €CITU  HCIOJIb30BaHUE
MIPOU3BENIEHUSI  OCYIIECTBISETCS TPETbUM JIMIOM 1O JIMIEH3HOHHOMY JIOTOBOpPY  WIIU
UCKITIOYUTENLHOE MPaBO Ha MIPOU3BEICHUE TIEPEIIO K HOBOMY IPaBOOOIIAIATEINO.

39.3. Ecnu UCKITIOUMTENIbHOE TIPaBO Ha CIIY)KEOHOE MPOU3BEACHHUE MPUHAIICKHUT paObOTHUKY
(aBTOpY) M3HAYANIBFHO IO AOTOBOPY C paboToJaTeIeM MM Ha OCHOBaHMU ab3ala BTOPOTO MyHKTa 2
crateu 1295 I'K P®, paboromarens nMeeT mpaBo MCIOIB30BaTh TAKOE MPOU3BEACHHUE CIIOCOOaMH,
00yCIIOBJICHHBIMU LIETBIO CITY)KEOHOTO 3a/laHusl, U B TPEJIesiaX, BEITCKAIONINX U3 3aJaHMsI, a TaKKe
0o0HapoJ0BaTh TAaKO€ MPOU3BEIEHUE, €CIIM HHOE HE OIpPENEJIeHO TOTOBOPOM MEXIy HUM U
paboTHUKOM. PabOTHHK Tpw 3TOM BOpaBe MO CBOEMY YCMOTPEHHIO HCIOJIb30BaTh CIIyKeOHOE
nmpou3BeJeHne CrocobamMu, HE OOYCIOBJICHHBIMH IICJIbIO CIY>KEOHOTO 3aJlaHhs, a TaKxKe
criocobamu, XOTs U 00YCIOBIIEHHBIMHE LIEJIBIO 3aJaHHs, HO 32 TPEeIeIaMU ATOTO 3aaHusl.

40. IIpu pemieHnr BOIpOCa O MPUHAIIEKHOCTA UCKIIOYUTEIBHOIO MpaBa Ha MPOrpamMMmy s
OBM i 6a3y JaHHBIX, CO3/IaHHYIO 110 TOCYIaPCTBEHHOMY WJIM MYHUIIUTIAIBHOMY KOHTPAKTY IS
rOCYyAapCTBEHHBIX WM MYHHUIMIIAIBHBIX HYX], CyJaM CJIEeIyeT pyKOBOJICTBOBATHCS MOJIOKEHUSIMH
crateu 1298, a He ctatbu 1296 I'K POD.

41. B cootBeTcTBUM ¢ MNOAMYHKTOM 2 mnyHKTa 2 ctathu 1299 I'K P® B oTHOmeHun
MPOW3BENCHUS HE JIONMYCKAIOTCS HW3TOTOBJIEHHE, pAaCIpOCTpaHEHHWEe, cJadya B  IPOKAT,
IPEIOCTaBIIEHHE BO BpPEMEHHOE 0€3BO3ME3/IHOE II0JIb30BaHWE, WMIIOPT, peKkiama Jo0on
TEXHOJIOTHH, JIO0OT0 TEXHHUYECKOrO YCTPOMCTBA MM MX KOMIIOHEHTOB, HCIOJIh30BAaHUE TAKUX
TEXHUYECKUX CPEJICTB B LENSIX IMOJYy4YeHHs] NMPUOBLIM JHO0 OKa3aHHWE COOTBETCTBYIOLIUX YCIYT,
€CIM B pe3ylibTaTe TaKUX ICHCTBHI CTAHOBUTCS HEBO3MOXHBIM HCIIOJIH30BAHHE TEXHUYECKUX
CPEIICTB 3alUTBhl ABTOPCKUX MpaB JIMOO 3TH TEXHUYECKHE CpEACTBA HE CMOTYT OOECHeYUTh



HaJJIeXKAIyl0 3alllUTy ATHX NpaB (TO €CTh yKa3aHHbIE TEXHOJOTHMH HCIHOJB3YIOTCA s 00Xona
TEXHUUYECKUX CPECTB 3aIUTHI).

[Ton Takoil 3ampeT moAnagaroT TEXHOJIOTUH, TEXHUUYECKHE YCTPOICTBA UM MX KOMIIOHEHTHI,
KOTOPbIE PEKIAMUPOBAIKCH, MPEJIATAIUCh K MTPOJIaXKe U MPOJABAINCH UMEHHO B KQUE€CTBE CPEJICTB
00X0/1a TEXHUYECKUX CPEJICTB 3aLIUTHI.

B TO xe Bpems maHHBIA 3ampeT HE OXBAaThIBAET CIydad, KOTJa TEXHOJOTWMHU, TEXHUYECKUE
yCTpOMCTBA WM HUX KOMIIOHEHTHl HM3HA4YaJlbHO pa3pabaThlBaIUCh, H3TOTOBISUIUCH U
pacTlpoCTpaHsUINCh B LENSIX, HE CBS3aHHBIX C OCYIIECTBICHHWEM WM oOecredyeHueM o00xojaa
TEXHUYECKUX CpEACTB 3alluThl (TpU 3TOM CyJQy HEOOXOJUMO YCTaHOBUTh, BO3MOXHO JIH
KOMMEPYECKOE MCIOJb30BaHUE TAKUX TEXHOJOTUM, TEXHUUECKUX YCTPOMUCTB MWIIM UX KOMIIOHEHTOB
B KaKMX-JIM0O MHBIX LENSIX, OTJIMYHBIX OT 00X0/1a TEXHUYECKUX CPENICTB 3ALUTHI).

42. IIpu pacCMOTPEHHUHU CYJIOM Jiefia O 3aLIUTE aBTOPCKHUX MPAB HAJIEKUT UCXOJIUTH U3 TOTO,
YTO TOKAa HE JOKAa3aHO WHOE, aBTOPOM Npom3BeAeHUs (00s1agaTeneM HUCKIIOUUTENFHOTO MpaBa Ha
MPOU3BENICHNE) CUUTACTCS JIUI0, YKa3aHHOE B KA4€CTBE TAKOBOTO Ha JK3EMIUISIPE MPOU3BEIACHHUS.
HeobOxonuMocTh HcciaenoBaHusT HMHBIX J0Ka3aTEIbCTB MOXKET BO3HUKHYTh B Cilydae, €CiH
aBTOPCTBO JIMLIAa HA TPOU3BEICHNUE OCTIaPUBAECTCSI.

43. Tlpumensisi monoxenus crarer 1299 - 1301, 1309 - 1311, 1515 u 1537 T'K P® o
B3bICKAHUU KOMIIEHCALINH, CYbl JOJKHbBI YUYUTHIBATh CJIEIYIOLIEE.

43.1. TpeOoBaHMe O B3BICKAHUM KOMIIEHCALIMM HOCUT UMYILIECTBEHHBINH Xxapaktep. HecMmoTps
Ha TO YTO pa3Mep MOJIeKalleld B3bICKAHWIO KOMIIEHCALMU OMNPENEseTCS MO0 YCMOTPEHUIO cya
(ab63ary BTopoit crarbu 1301, a63an BTopo# crarbu 1311, moamynkT 1 myHkTta 4 crateu 1515,
noanyHkT 1 myHkra 2 ctatbu 1537 'K P®), B uckoBoM 3asiBIEHUM JOJKHA OBITh yKa3aHa IIEHA
UCKa B TBepAoH cymme. Mcxoas U3 pazmepa 3asBIE€HHOTO TpeOOBaHMs ONpEeaeTcs Moiexalas
yIuiaTe rocy/1apCcTBEHHAs MOUUIMHA.

Ecnu uctiom He ykazaHa I1ieHa Hcka (pa3mep TpeOyeMoil KOMIEHCAllUM), CyJ BBIHOCHUT
orpezeneHrue 00 OCTaBIEHUU COOTBETCTBYIOIIETO MCKOBOTO 3asiBIeHUs Oe3 nBikeHus (craths 136
I'TIK P®, crates 128 AIIK PO).

43.2. KomneHcanus MOAJICKUT B3BICKAHUIO TIPU JIOKA3aHHOCTH (paKkTa HAPYIICHHsI, IPH ITOM
npaBoo0JiazaTenb He 00s13aH JOKa3bIBaTh pa3Mep MOHECEHHBIX YOBITKOB.

43.3. PaccmaTpuBas Aena O B3bICKAHMM KOMIIEHCAIlUM B pa3Mepe OT ACCSATU ThICSY 1O MATH
MWIIHOHOB pyOJiell, Cya ompezenseT CyMMy KOMIICHCALMM B yKa3aHHBIX 3aKOHOM Mpejenax Mo
CBOEMY YCMOTpPEHHIO, HO HE BBIIIE 3asBJICHHOTO UCTHOM TpeOoBaHus. [Ipu 3ToM cya He nulIeH
mpaBa B3bICKATh CYMMY KOMIIEHCAIlMM B MEHBIIEM pa3Mepe IO CPAaBHEHHUIO C 3asiBJICHHBIM
TpeOOBaHWEM, HO HE HIDKE HH3IIETO TMpejerna, YCTaHOBIEHHOTo ab3arem BTOpeiM cTaThu 1301,
ab63aneM BropeiM ctaThu 1311, monmynkrom 1 myHkTa 4 ctarbu 1515 nnu noamyskTom | myHKTa 2
crateu 1537 'K PO.

Pasmep momiexamieil B3BICKAHUIO KOMIIGHCAIIMM JOJDKEH OBITh cyaoM obocHoBaH. [lpu
ONpENEICHUN pa3Mepa KOMIICHCALIMM CYyJ, YYUThIBasg, B YAaCTHOCTH, XapaKTep IOIYyIIEHHOTO
HapYIIECHUS, CPOK HE3aKOHHOTO HCIIOJIb30BAHUS PE3yJIbTaTa WHTEIUIEKTYaJTbHOM JE€ATEeIbHOCTH,
CTEIIEHb BUHBI HAPYLIUTEINS], HAJIMYUE paHEe COBEPIICHHBIX JULOM HAPYIIEHUN HCKIOYUTEIBHOTO
mpaBa JaHHOTO MPaBOOOJIaaTelNlsl, BEPOSITHBIE YOBITKM IMpaBOOOJIaaTelNs, MPUHUMAET pEIICHHE,
UCXOJd M3 NPHUHIMIIOB PAa3yMHOCTH W CIIPABEIJIMBOCTH, & TAKXKE COPA3MEPHOCTH KOMIICHCALMH
MOCJIE/ICTBUSIM HapyLICHUSI.

43.4. Eciiu npaBooOagaTesieM 3asBJICHO TPeOOBAaHKE O BBITIIATE KOMIICHCAIIUH B IBYKPAaTHOM
pa3Mepe CTOMMOCTH TpaBa MCIIOJIb30BAaHUs POU3BEICHHS, 00BEKTa CMEXKHBIX MTPAaB MM TOBAPHOTO
3HaKa, OMpEeNIIeMON MCXOJd W3 LEHBbl, KOTOpas MpPU CPaBHUMBIX OOCTOSTENHCTBAX OOBIYHO
B3MMAaeETCs 32 IPABOMEPHOE MX HCIOJIb30BAaHUE, TO NPH ONPEIEICHUM pa3Mepa KOMIEHCALMM 3a
OCHOBY CclielyeT NpUHUMATh BO3HArpakJeHue, OOYCIOBICHHOE JIULEH3UOHHBIM JOTOBOPOM,
IIPEyCMaTPUBAIOLIUM TPOCTYIO0 (HEHCKIIIOUUTENbHYIO) JIMLEH3UI0, HAa MOMEHT COBEpIICHHUS
HapyILLICHHUS.



43.5. Eciu Ha ocHoBanuu cratbu 1514 'K P® mnpaBoBas oxpaHa TOBapHOIO 3HaKa YKe
npeKkpaileHa, TpeOoBaHHE O BO3MEIIEHUH YOBITKOB WIM BBIIUIATE KOMIIEHCALMM MOXET OBbITh
3asIBJICHO JIMLIOM, SIBJIIBILIMMCSI IPaBOOOJIaAaTEIEM HA MOMEHT COBEPILIEHUS IIPAaBOHAPYIIIEHMS.

[Ipu mpepocTaBieHHM TpeTbEMY JIMIy IpaBa HCIOJIb30BAHUS IMPOU3BEIEHHS (TOBApPHOTO
3HaKa) MO JIMLIEH3UOHHOMY JIOTOBOpPY WJIM IPH Iepeade TPETbEMY JIUIYy UCKIIOUYUTEIHLHOTO IpaBa
O JOroBopy 00 OTYYXJAEHUM OSTOrO0 INpaBa NpaBO TpeOOBaHMS BO3MEIIEHHUsS YOBITKOB,
IPUYMHEHHBIX JOMYIIEHHBIM JIO0 3aKJIIOYEHUS] YKa3aHHOI'O JIOrOBOpA HAPYIIEHUEM, WM BBIIJIATHI
KOMIIEHCAIlUM 32 TaKoe HapylleHHe He TMepexXoJUT K HOBOMY IpaBO0OJIalaTelNto.
CootBercTBytomiee TpeOOBaHME MOXKET OBITh  3asBICHO  JIMLOM, KOTOpPOE€  SIBJISUIOCH
npaBoo0JiafaTesneM Ha MOMEHT COBEPILEHHsI HapyIIEHUsI.

Bwmecte ¢ Tem mpaBo TpeOoBaHHS BO3MEIIEHHS yOBITKOB MJIM BBITUIATHl KOMIIEHCAIIUU MOXKET
OBITH TIEpEIaHO IO COTTAIICHUIO 00 YCTYIIKe MpaBa (TpeboBaHus).

44. B crarbe 1302 'K P® npenycMoTpeHbl 00eCTIeYUTENBHBIE MEPBI, KOTOPBIE MOTYT OBITH
HOPUHATHI P PACCMOTPEHUH 11 O HapyIIEHUH aBTOPCKUX mnpaB. Cynam cienyeT YUUThIBaTh, YTO
COZIEpKALIUICSA B 3TOM CTaTbe IEPEYEHb HE SBISETCSA McuyepnsiBaronuM. Hampumep, BO3MOXKHO
NpUMEHEeHHEe 00eCTIeYUTEeNbHBIX MEep B BHJIE 3alpeTa JHIly Ha OlyOJMKOBAaHUE MPOU3BEACHUS WIH
Ha €ro PacIpOCTPaHEHHUE 10 pa3peuieHus criopa 00 aBTOPCTBE 3TOTO MPOU3BEICHHUS.

[Topsimox  mpuHATHSL ~ OOECIEUUTENBbHBIX ~ MEp  ONpeleNsercss  COOTBETCTBYIOLIUM
IPOLIECCYaTIbHBIM 3aKOHOAATEIBCTBOM.

[IpaBa, cMeKHBIE C aBTOPCKUMU

45. Ilpu 3aKiOYEeHUU C UCHOJHUTENIEM JOroBopa O CO3/IaHUU ayAMOBU3YaJIbHOI'O
IOPOM3BEACHUSI  COIVIacHe  HCHOJHMUTENsS Ha  MCIOJIb30BaHME  HCIIOJIHEHUS B COCTaBe
ayJIMOBU3YaJIbHOTO TMpou3BeAeHUd mnpenanonaraerca. Coryiacue HCIOIHUTENST Ha OTAEIbHOE
UCIIOJIb30BaHUE 3BYKa WM M300pakeHUs], 3a(UKCUPOBAHHBIX B ayAHOBH3YaJbHOM MPOU3BEICHHH,
JIOJKHO OBITH MPSIMO BhIpaXkeHO B AoroBope (myHKT 4 cratbu 1317 I'K PO).

Cynam HaajeXKuT MMETh B BHJy: 3Ta HOPMa OTHOCUTCA HE K IpaBWIaM, YCTaHOBJIEHHBIM
3akoHOM [yt foroBopa (crates 422 I'K P®), a k mopsAaKy 3aKOHHOTO HMCHOJB30BAHUS 3BYKA WIH
n3o0paxkenus. CrenoBaTenbHO, OTHEIBHOE MCIIOJIB30BaHME 3BYyKa WM HM300pakeHHsl IpU
OTCYTCTBMM MpSIMOTO YKa3aHUs Ha MPEJOCTaBICHUE TaKoro IipaBa B JOIOBOPE SBIAETCA
HapylIeHUEM MCKIIOYUTEIBHOTO IpaBa HCIOJIb30BAHMS MWCIOJHEHHS M B TOM Ciydae, €Cid
COOTBETCTBYIOIIUK JOTOBOp OBLI 3aKIOYEH [0 MOMEHTa, KOrja JTo TpeOoBaHHE OBLIO
YCTaHOBJICHO 3aKOHOJATEIEM CHauana B 3akoHe 00 aBTOPCKOM IpaBe, a motoM B Kozekce.

46. IlpaBo m3roroBurens 6a3pl JaHHbIX (Maparpad 5 raassl 71 'K P®) oxpansieTcs TONbKO B
OTHOIIIEHWHU 0a3bl JAaHHBIX, CO3IAHHON WU oOHapoaoBanHOM mocie 31.12.2007.

[IpaBo myOnukaTOpa Ha TPOM3BENEHUE HAYKH, JUTEPATyphl WIM UCKyccTBa (maparpad 6
rmaBel 71  Kopekca) oxpaHseTcss TOJIBKO B OTHOIICHWHM TIPOU3BEICHUS, TPABOMEPHO
00Hapo10BaHHOTO IyOKkaTopom nocie 31.12.2007.

[TatrenTHOE TTPaBO

47. BpiABNEHHE B paMKax SKCIEPTU3bl 3asBKM Ha HM300peTeHHE, TOJE3HYI0 MOJENb WIIH
MIPOMBIIIUICHHBIA 00pa3el] HEBO3MOKHOCTH MATEHTYEMOTO CIOCo0a MU PEIIeHHs] OBITh 0OBEKTOM
NAaTEHTHBIX IpaB B cuily myHkTa 4 crtatbu 1349 I'K P® (B uacTHOCTH, BBISBIEHHE TOTO, YTO
NaTeHTyeMO€ pelIeHHe MPOTHUBOPEUYUT OOIECTBEHHBIM HMHTEpEecaMm, MPUHIUIAM T'YMaHHOCTU U
MOpaJin) CIyKHUT CAMOCTOSITEIbHBIM OCHOBAHUEM JUIS OTKa3a B Bblade MAaTEeHTA.

48. Kak mpemycmorpeno mnoamyHkToM 2 myHkTa 1 cratem 1406 'K P®, cmopsr 00
YCTaHOBJICHMM MaTeHTo0ONanaTens (0 MpU3HAHMM MpaBa MaTeHTOOOJanaTenst), TO €CTh CHOPHI O
TOM, KOMY MPHHAJICKUT HCKIIOYUTENIbHOE MPaBO Ha H300peTeHue, MOJEe3HYI0 MOJEIb WIH
IPOMBIIIJICHHBIH 00pa3ell, paccMaTpUBAIOTCS CYIOM.



IIpu paccMOTpeHHH TakuX CHOpPOB HEOOXOAMMO NMPUHUMATh BO BHMMAaHME, YTO COTJIACHO
ctatbe 1353 TK PO wuckmountenbHoe MpaBO Ha H300peTeHHE, TMOJE3HYI0 MOJeiIb WU
IPOMBIIUIEHHBIN 00pa3el MpU3HAETCA U OXpaHseTCs IPU YCIOBUU TOCYIapPCTBEHHON PErnCTpalnuu
COOTBETCTBYIOIIETO HM300pPETeHHs, TMOJE3HOW MOJENM WU MPOMBIIIJICHHOTO o00pasia, Ha
OCHOBaHMU KOTOpoW PocmareHT BBIJaeT MaTeHT Ha H300peTeHHE, MOJE3HYI0 MOAETh WIH
npoMbIIUIeHHBIN oOpasen. [Ipu stom ucxoxas u3 mynkra 1 crateu 1354 Konmekca uMeHHO MaTeHT
yIOCTOBEPSET MCKIIIOYUTEIBHOE TPAaBO HA W300peTeHHE, MOJE3HYI0 MOJETh MU TPOMBIIUICHHBINA
oOpaszerr.

C yyeToM 3TOro CyAaMu paccMaTpUBAIOTCS CHOpPbl 00 YCTAaHOBJIEHHMHU IATEHTOOOJanaTens
TOIBKO B  OTHOILIEHUH 3apETUCTPUPOBAHHOTO  HW300pETEHUs, TOJE3HOM MOJeNu WIH
MPOMBIIIUICHHOTO 00pa3iia (TOJIBKO TOC]e BbIAauM TMaTeHTa). PemieHue cyaa mo TakoMy CHOpy
ABIISIETCS OCHOBaHMEM [UIsl BHECEHHs PoOcCmareHTOM COOTBETCTBYIONIMX HM3MEHEHHH B
locynapctBennsiit peectp uzobpereHuil Poccuiickoit ®Penepaunuu, ['ocynapcTBeHHBINH peecTp
none3Hslx Mozener Poccuiickorn @enepaunu win ['oCynapCTBEHHBIM peecTp IPOMBIIUICHHBIX
obpastnos Poccuiickoit denepaiivu 1 BbIJa4l HOBOTO TTATEHTA.

49. B cuny a0zaleB TpeThbero M 4eTBepToro myHkTa 3 crtathu 3 IlaTeHTHOro 3aKoHa
Poccuiickoit ®enepauun (mericrBoBaBuiero a0 01.01.2008) mnareHT Ha MOJNE3HYIO MOJENb
JEHCTBOBAJ IO UCTEUEHUS TISITH JIET C AaThl MOJa4u 3asBKH B PocniaTeHT, mpu 3TOM CpPOK AEHCTBUS
naTeHTa MOT OBITh TPOJUICH, HO He OoJjiee YeM Ha TPU TOAa; MATEHT Ha MPOMBINUICHHBIA 00pa3er
JeCTBOBaNl O WCTEYEHHUs JECATH JIeT C JAaThl MOJaud 3asBKU B PocmaTeHT, MpU 3TOM CpPOK
JIEMCTBUSI TATEHTA MOT OBITh MIPOJIJICH, HO HE OoJiee YeM Ha IISITh JIET.

C 01.01.2008 cpoku nOEHCTBUS HCKIIOUUTENBHBIX IpaB Ha I[OJIE3HYIO MOJENb U
MPOMBIIIUICHHBIA oOpa3zelr yctaHoBieHbl cratbeir 1363 'K PD: qis mone3Hsix moneneit - necsarhb
JeT (C BO3MOXKHOCTBIO MPOJAJICHUSI He OoJiee 4eM Ha TpHU roja), AJs MPOMBIIIICHHBIX 00pas3IoB -
NSATHAIIATH JIET (C BO3MOXXHOCTBIO MPOJUICHUS HE O0Jiee YeM Ha JIeCATh JIET).

[Ipu pemienun Bompoca 0 CpoKe NEHCTBUS HUCKIIOUUTEIHHOTO MpaBa Ha MOJE3HYI0 MOJENb U
NPOMBIIIJICHHBIH 00pasell cynaMm, UCXOls M3 TOJOXKEHUH ab3ama TpeThero craTbi 5 BBomHOTO
3aKOHa, clieAyeT UMETh B BUAY: €CJIU CPOK ACHCTBUS MaTeHTa (B TOM YHCIIE C yUYETOM IMPOJUICHHUS,
€CJIM OH IpOJJIeBascs), YCTaHOBIIEHHbIN cTathel 3 IlarenTHoro 3akona Poccuiickoit denepanumy,
He uctek Ha 01.01.2008, oH MOAJIEKUT UCUUCICHHUIO B COOTBETCTBUHU C MMyHKTOM 1 ctathu 1363 'K
P®. IIpu 3TOM CpOK, UCUHCIsAEMbI Ha ocHOBaHWH myHKTa 1 ctathu 1363 Komekca, MOXeT OBITH
IpOUIEH B TOPSAKE, MPEAYyCMOTPEHHOM IIYHKTOM 3 3TOM CTaThbM, HE3aBHCHUMO OT TOrO,
IPOJJIEBAJICS JIM PaHEE CPOK, HWCUMUCISABILMICA Ha OCHOBaHMM cTaThu 3 IlaTeHTHOro 3akoHa
Poccuiickoit deneparumu.

50. B cooTtBeTcTBUM co cTathsimu 1232, 1369, 1490 I'K P® noroBop 06 oT4yXkI€HUU ATCHTA,
JUICH3UOHHBIM JOrOBOp M JpYyrue JOTOBOPBI, MOCPEACTBOM KOTOPBIX OCYIIECTBIISIETCS
pacrlopsoKeHHe  WUCKIIIOUMTENBHBIM — [PaBOM  Ha  M300peTeHHe, TMOJEe3HYI0 MOJAEIb WU
MPOMBIIUICHHBIH 00pa3el], a TakXe J0roBop 00 OTUYXKJIEHUH HCKIIOUUTEIBHOIO IIpaBa Ha
TOBapHbI 3HAK, JMIEH3UOHHBIM JOrOBOp U JpPYrMe€ JOrOBOPBI, IIOCPEACTBOM KOTOPBIX
OCYUIECTBIIIETCS PACTIOPSDKEHUE UCKIIOYUTENbHBIM IPAaBOM Ha TOBapHBIM 3HAK, MOAJIEXKAT
rocyapcTBEHHOW peructpauuu B Pocmarente u 0€3 yKa3aHHOW pPETUCTPALUU CUYHTAIOTCS
HEIeHCTBUTEIHHBIMU.

Cornamenus 00 U3MEHEHHH YCJIOBUH TaKUX JOTOBOPOB, B TOM YHCIJIE B OTHOILECHHH pa3Mepa
MPEyCMOTPEHHBIX JIOTOBOPOM IUIATEXEH, SIBISIIOTCS MX HEOTHEMJIEMOM YacThio, Ha JaHHbIE
COIJIAIICHUS pacnpocTpaHsercs TpeboBaHue 00 00s13aTeIbHON rOCYAapCTBEHHON PErHCTPALIUU.

C yuerom monoxenuit crareit 389 m 391 Kopmekca ycrynka mpaBa (TpeOoBaHHS) IO
Ha3BaHHBIM JIOTOBOpaM, a PAaBHO IEPEBOJ JOJra, BBITEKAIOIIET0 M3 3TUX JOTOBOPOB, TaKXKeE
MoJyIeXaT TOCyJapCTBEHHOM perucTpanuu B Pocnatenre.

51. Ilynkrom 4 crateu 1370 T'K P® omnpeneneH mNopsaoK BbIILIATHl KOMIIEHCALUU
paboToaTeneM, UCIONB3YIONUM CITyKEOHOEe H300peTeHHE, CIIYKEOHYIO IMOJIC3HYI0 MOJIETb WU
CIIy>)K€OHBII TPOMBIIUICHHBI 00pa3el] B COOCTBEHHOM IPOM3BOJACTBE Ha YCJIOBUSAX IPOCTOU
(HEUCKITIOUNTEIBHOM) JHIIeH3un (ab3all BTOPOW HA3BaHHOTO TYHKTA), WJIM BO3HATPaKICHUS



paboTomareneM, NOJTYYHBIINM ITATEHT Ha CIIy)keOHOE M300peTeH e, CITy>)KeOHYIO MOJIE3HYI0 MOJIEIb
WIM CIY>KeOHBIH MPOMBINUICHHBIH oOpa3er, 00 TMNPUHSABIINM pEHIeHHEe O COXPaHEHUU
MHPOPMALIMU O TAaKOM H300pETEHHH, TIOJIE3HOH MOJENN WIM MPOMBIIIICHHOM 00paslie B TailHe U
coO0ImUBIIUM 00 3TOM pabOTHHKY, NTUOO MEepeAaBIIMM MPABO Ha MOJIyYEHHE MaTEeHTa APYyTromy
JMIly, THO0 HE MOJyYMBIIMM MATEHT MO MOJAHHOW MM 3asBKE MO 3aBHCALINM OT HETO MPUYMHAM
(ab3a1l TpeTuii HA3BaHHOTO MMYHKTA).

Cynam HEOOXOAMMO HMETh B BHJY, YTO 3aKOHOAATEIb MMIIEPATUBHO ONPEIENSET JIUIIO,
BBITJIAYMBAIOIIEE COOTBETCTBEHHO KOMIICHCAIIMIO HIIM BO3HATpaXKAeHHE. TaKOBBIM JTUIIOM SIBJISETCS
paboronmarens (JIUIO, sBIsABIIEECS paboTodareieM Ha MOMEHT CO3JaHHsl  CITy)KeOHOTO
npousBenenus). CnegoBarenbHO, JaKe B TOM CiIydae, eclii MpUHaAIexalme paboToaaTento npasa
Ha pe3yJbTaT MHTEIUICKTyaJIbHOW MAESITENIbHOCTU MepenaHbl (TPeIoCTaBiIeHbI) MO JOTOBOpPY 00
OTUYKJCHUH MPaBa WIH IO JIULIEH3MOHHOMY JOTOBOPY, JIULIOM, O0sI3aHHBIM IJIATHTh KOMIIEHCAITUIO
WM BO3HArpaxxieHue paboTHUKY, OocTaeTcst paboToaaTeNsb.

K wuHbBIM nuunaM naHHass OOS3aHHOCTH MOXET TEpedTH B TOPSAAKE YHHBEPCATHHOTO
IIPaBOIIPEEMCTBA.

[Tpu 3TOM pazMep KOMIIEHCAIIMH WM BO3HATPaXKICHUS OMPEENIeTCsS T0TOBOPOM, a B cllydae
cropa - CyJioM.

Takue ciopsl MOJIBETOMCTBEHHBI CyJaM 00Iel IOPUCAUKIIHH.

52. CornacHo cratbsiM 1248, 1398, 1513 I'K P® pemenuss Pocnarenra, npuHsAThHIE MO
pe3yJbTaTaM pPacCMOTPEHHS BO3PAKEHHI MPOTUB BBIJAYM MATEHTa HAa HM300pETEHHUE, IMOJIE3HYIO
MOJIeSIb WM TIPOMBIIUIEHHBIM oOpa3el, a Takke MPOTHUB IPEIOCTABICHUS IPaBOBOH OXpaHBI
TOBapHOMY 3HAKY, MOTYT OBITh OCIIOPEHBI B CY/IE.

[Ipu paccMOTpeHMM TakuX J€1 CyAaM CJIeIyeT yYWThIBaTh, UYTO HapymieHus PocrmaTeHToMm
IpOLEAYPhl PACCMOTPEHHS BO3PAXKEHUU MPOTHUB BbIIAYU TMATEHTa WIM MPOTHB IMPEIOCTABICHUS
NPaBOBOW OXpaHbl TOBAPHOMY 3HAKy SBIAIOTCS OCHOBAaHHEM JUJIsl TPU3HAHUS TPUHSATOTO
HEHOPMATHUBHOTO MPABOBOT0O aKTa HEACHCTBUTEIBHBIM TOJBKO MPH YCIOBUH, €CJIH 3TU HAPYIICHUS
HOCAT CYIIECTBEHHBII XapakTep, 4TO HE NO3BOJWIO PocmareHTy BCECTOpOHHE, IOJHO U
00BEKTUBHO PaCCMOTPETh YKa3aHHbIE BO3PAKEHUS.

53. Ecnu no pe3ynpTataM pacCMOTpEeHHs Aesia 00 ocrapuBaHUU perieHust PocrnaTenra cyiom
001el FOPUCIUKITUN YCTAaHOBJICHO, YTO JIAHHBIN HEHOPMATHBHBIN MIPABOBOM aKT HApyIIAeT MMpaBa U
CBOOOJIBI TpaXKIaHUHA WJIM CO3[AeT MPEMATCTBUS K OCYIIECTBICHUIO I'PaXIAHMHOM €ro IpaB U
cB0o0Oo, To cyn cornacHo 4yacTu 1 crarbu 258 T'TIK P® npunumaer pemieHue 06 00s3aHHOCTH
COOTBETCTBYIOIIETO OpraHa TOCYJapCTBEHHOW BIIACTH, OpraHa MECTHOTO CaMOYIIPaBICHHS,
JOJIKHOCTHOTO JIMIA, TOCYTaPCTBEHHOTO WJIM MYHUIIUIAIBHOTO CIIY’KAlllero YCTPAHUTh B MOJHOM
o0beMe JOMYIEHHOE HapyIIeHUE paB U CBOOO IrpaXIaHUHA WM MPETSTCTBHE K OCYIIECTBICHUIO
IpaXIaHUHOM €Tro MpaB U CBOOO/I.

Ecnmu mo pesynbprataMm paccMOTpeHHsi Jiena o0 ochmapuBaHuM pemeHus PocnaTteHra
apOUTPaKHBIM CYZIOM YCTaHOBJIEHO, YTO JAHHbBII HEHOPMATUBHbBIN IPABOBOM aKT HE COOTBETCTBYET
3aKOHY WJIM MHOMY HOPMAaTHMBHOMY IPAaBOBOMY aKTy M HapyIllIaeT MpaBa U 3aKOHHBIC MHTEPECHI
3agBUTENsT B cdepe MpeANnpUHUMATENLCKOH U MHOW SKOHOMHYECKOW MeATeIbHOCTH, TO CYJ
cormacHo 4yactu 2 crateu 201 AIIK P® npuHuMaer pemeHue O NPU3HAHMM ITOrO aKTa
HEJICUCTBUTEIbHBIM M B PE30JIIOTUBHOM YAacCTH Ha OCHOBaHWM INMyHKTa 3 yactu 4 ctateu 201 AIIK
P® yka3biBaeT Ha 00513aHHOCTH PocriaTeHTa yCTpaHUTh JAOMYIICHHBIC HApYILICHHS [TPAaB U 3aKOHHBIX
UHTEPECOB 3asBUTEIIS.

B pamkax ycTpaHeHust JONMYIIEHHOTO HApYIIEHHUs CyJ1 BIIpaBe 00s3aTh PocnaTeHT coBepIIuTh
COOTBETCTBYIOIIIME MPABOYCTAaHABIMBAIOIIME JIEUCTBUSA, a B Cllydae HEOOXOAMMOCTH (Hampumep,
OpU OTMEHE pPELICHHs B CBSA3M C CYIIECTBEHHBIM HAapyIICHHEM IPOLEAYPbl €ro HpPUHATHS) -
paccMOTpeTh 3asiBICHHE WM BO3pakKeHUE (IIOCTY>KHBILEE OCHOBaHMEM MNpHHATHA PocmareHtom
OCIIOPEHHOT'O B CY/JIE€ PELIEHHS) IOBTOPHO, C YUETOM PELLIEHUS Cy/a.

Ecnu mpu paccmoTpenun gena o0 ocnapuBaHuM perieHus PocmateHta o0 oTkaze B
NpPU3HAHUM HEJCHCTBUTENbHBIM TAaTEHTa WM MPEJOCTaBJICHUS MPABOBOM OXpaHbl TOBAPHOMY
3HaKy YCTAHOBJICHO HaJIMYM€ OCHOBAHMS JUIS TAKOTO MPU3HAHUSA, TO CYJ C YYETOM KOHKPETHBIX



(dakTUyecKuX OOCTOSTENLCTB BIpaBe Takxke 00s3aTh PocmareHT aHHyJIuMpoBaTh NATEHT,
PETUCTPALIUIO TOBAPHOIO 3HAKA.

54. Pemienne PocnareHTa O NMpU3HAHUM HEJIEHCTBUTENIBHBIM MAaTEHTA WIM IMPEIOCTABICHUS
MIPaBOBOIl OXpaHbl TOBAPHOMY 3HAKY BCTYIAe€T B CHJIy CO JIHS €ro NpHUHATHSA. Takoe pelieHue
BJICUET aHHYJIMPOBAHME MATEHTA, TOBAPHOTO 3HaKa U COOTBETCTBYIOIIETO UCKIIOUUTEIBHOIO MpaBa
C MOMEHTAa No/1ayu B PocniaTeHT 3asiBKM HA BbIJAa4y MMATEHTA, PETUCTPALIMIO TOBAPHOTO 3HAKA.

CnenoBarenbHO, HE MOTYT OBbIThb IpPHU3HAHBl HAPYIIEHUWEM IpaB JUIA, 33 KOTOPBIM ObLI
3aperucTPUPOBaH MATEHT, TOBAPHBIN 3HAK, AEMCTBUS WHBIX JIUI IO UCHOIB30BAHUIO U300pETEHMUS,
MIOJIE3HON MOJIEJM WM NPOMBIIUIEHHOT0 o0Opaslia, MaTeHT Ha KOTOPbIM NpHU3HAH BIOCIEACTBUU
HEJECHCTBUTEIBHBIM, 10 HCIOJIb30BAaHMUIO TOBAPHOTO 3HAKa, MPEJOCTABICHHE IMPABOBOM OXpPaHBI
KOTOPOMY BIIOCJIEZICTBUM MPU3HAHO HEJEHCTBUTEIBHBIM.

[Ipu sToM mpu paccMOTpeHUU Aen o0 ocmapuBaHUM perieHuid PocmateHta cynam ciemyer
YUUTBHIBaTh, YTO HEAECUCTBUTEIBHBIM MOXKET OBITh NMPU3HAH U TOT MATEHT, JEHCTBHE KOTOPOrO Ha
MOMEHT PACCMOTPEHUsI COOTBETCTBYIOIIETO Bompoca PocnaTeHTOM MpeKpaieHo, a paBHO H
IPEIOCTABIIEHUE TMPABOBONW OXpPaHbl TOBAPHOMY 3HAKy, MpaBOBas OXpaHa KOTOPOrO Ha MOMEHT
PacCMOTpPEHHMsI COOTBETCTBYIOIIETO Bompoca PocaTeHTOM mpekpalieHa.

Taxxke cygam HaJJIEKUT UCXOAMTH W3 TOTO, YTO IOCJIE NMPU3HAHUS HEACHCTBUTEIbHBIMU
NaTEHTa, IPEIOCTABICHUS MPABOBOM OXpPaHbl TOBAPHOMY 3HAKY CHIEJKH, 3aKJIIOUEHHBIE HA OCHOBE
MaTeHTa WKW O TOBAPHOM 3HAKE B MMEPHUOJ UX ACHCTBUS, COXPAHSAIOT JCUCTBUE B TOW Mepe, B KaKOM
OHM OBUTM HWCIOJHEHbl K MOMEHTY BBIHECEHUS DEIICHUS O TMPU3HAHUU HEACHCTBUTEIHHBIMU
NaTeHTa, IPEO0CTAaBIECHUS IPAaBOBOI OXpaHbl TOBAPHOMY 3HAKY.

55. B cunmy a63ama Btoporo myHkta 4 crtathu 1398 I'K P® nuneH3uoHHBIE JOTOBOPHI,
3aKJIIOYEHHbIE Ha OCHOBE MAaTE€HTa, MPU3HAHHOTO BIOCJIEACTBUU HEAECUCTBUTEIBHBIM, COXPAHSIOT
NeiicTBHE B TOM Mepe, B Kakoil OHHM OBLTM KCIIOTHEHBI K MOMEHTY BBIHECEHHs PEIICHUS O
HEEWCTBUTEIBHOCTH NaTEHTA.

COOTBETCTBEHHO, C MOMEHTa MpPU3HAHMUS MaTeHTa HEACHCTBUTEIbHBIM 3aKIIIOUCHHbBIC
JIMIIEH3UOHHBIE IOTOBOPHI IPEKPAILAIOT CBOE JIEHCTBUE.

C y4eTOM H3JI0KEHHOTO Cy/1aM CIE€NYEeT UCXOAUTh U3 CIEIYIOLIErO.

B ynoBnerBopeHnn TpeOOBaHMs JMIICH3MAaTa O BO3BpaTe JMLEH3MOHHBIX IUIATEXKEH 3a
NEepUO, MPEAUIECCTBYIOMNN TPU3HAHUIO MTATEHTA HeIeHCTBUTENBHBIM, TIOJKHO OBITH OTKa3aHO.

He mnomnexur yaoBIeTBOpEeHUIO TpeOOBaHME JMIEH3MApa O B3BICKAHHM HEYIUIAUEHHBIX
JMUEH3UOHHBIX IUIaTeXeH 3a MepUoJ, MPEALIECTBYOIINMI MPU3HAHUIO NTATEHTA HEJCHCTBUTEIbHBIM.

IIpenycMOTpeHHbIE  HACTOSIIIMM  MYHKTOM  JaHHoro IlocraHoBieHus — pa3bscHEHUs
MIPUMEHSIOTCS U K JIMIIEH3UOHHBIM JI0rOBOpaM O MPEJOCTaBICHUH NIPAaBa UCIOJIb30BaHUS TOBAPHOTO
3HAKa, 3aKJIIOUYEHHBIM J0 MPUHATHUS PEIICHUS O MPU3HAHUU HENEHCTBUTENIBHBIM INPEAOCTaBICHUS
MIPaBOBOI OXpaHbI ATOMY TOBapHOMY 3HaKy (TyHKT 6 ctateu 1513 Komekca).

56. CornacHo noxamyHkty &8 myHkta 1 crateum 1406 I'K P® cyasl paccmarpuBaror, B
YaCTHOCTH, CIIOpPBI O pa3Mepe, CPOKE M MOPSAIAKE BBILIATHI KOMIIEHCALMHA, MPENyCMOTPEHHBIX
Komekcom. Ilpm »TOM JaHHas HOpMa HE NPEANONaraeT BO3MOXKHOCTU MMATEHTOO00JAaaTeNs
3alUIaTh CBOM HAapyIICHHbIE IMpaBa MyTeM 3asiBICHUs TpeOOBaHMS O B3BICKAHMU KOMIICHCAIIUH,
npenrycMOTpeHHONH TyHKTOM 3 ctatbu 1252 Komekca. Takoro poma cmoco® 3amiuThl MpaB He
MPEIyCMOTPEH NO0KEeHUsIMHU ri1aBbl 72 'K POD.

VYKka3aHHY!0O HOpPMY CyJAbl IPHUMEHSIOT, pacCMaTpuBas CIOpPbl O KOMIIEHCALMAX Kak BHJE
BO3HArpakJICHMS, YIUIAYMBaeMbIX Ha OCHOBaHWM ToAmMyHKTa 3 ctarbu 1359, cratem 1360, aG3ama
BTOpOro nmyHkra 4 crateu 1370, mynkra 3 crateu 1392 Konekca.

IIpaBo Ha cexpeT MPOU3BOJACTBA (HOYy-Xay)

57. Ilonoxenus rnaebl 75 I'K P® ompenensioT nopsaoK IpaBOBOM OXpPaHbI CEKPETOB
MIPOU3BOACTBA (HOY-Xay), TO €CTh CBEJICHU JTI000TO XapakTepa (MMPOU3BOACTBEHHBIX, TEXHUYCCKHUX,
HYKOHOMHMYECKUX, OPraHU3AIMOHHBIX W JIPYTHX), B TOM YHCJIE O Pe3yJbTaTaX WHTEIUIEKTyabHOU
JESTEIbHOCTH B HAy4YHO-TEXHHUYECKOW cdepe, a TakkKe CBEIEHUH O crnocol0ax OCYIIECTBICHUS



po(heCCHOHATLHOW  JACSITETLHOCTH, KOTOPHIE WMEIOT JICWCTBUTEIBHYIO WJIH TOTECHIIUAIBHYIO
KOMMEPUECKYIO LIEHHOCTh B CHIIy HEM3BECTHOCTU UX TPETHUM JIHMIIAM, K KOTOPBIM y TPEThUX JIUIL
HET CBOOOJIHOTO JIOCTYIIa HA 3aKOHHOM OCHOBAHWH W B OTHOIICHWH KOTOPBIX 00JIagaTesieM TaKuX
CBEJICHH BBEJICH PEKUM KOMMEpUECKOi TaiiHbI (cTaThs 1465 Konekca).

[Ipu 3TOM CcymaMm cleAyeT y4YHThIBaTh, YTO PEKUM KOMMEPUYECKOW TaWHBI, MEpeUeHb HE
MOJIJICKAIUX OXpaHE CBEACHUN U MOPSAIOK MPEIOCTABICHUS COCTABISIONIEH KOMMEPUYECKYIO TailHy
UH(POPMALIUHU ONIPEIEIISIOTCS B COOTBETCTBUH ¢ DenepanbHbIM 3aKk0HOM OT 29.07.2004 N 98-03 "O
KOMMepYEeCKoi TaiiHe".

Taxxe HEOOXOAMMO UMETh B BH]Y, YTO K OTBETCTBEHHOCTH 32 HAPYIICHHE HCKITFOUUTEITHHOTO
mpaBa Ha cekpeT mpous3BojacTBa (crathsi 1472 'K P®D) moxer ObITh NMpUBIEYEHO JHOO0OE JUIIO,
pasriacuBIliee CBEJCHUS, COCTaBIIAIONIME CEKPET MPOU3BOACTBA (WJIM JOMYCTUBIIEE WHBIC
HApyIICHUs HCKIIOYUTENBHOTO TIpaBa), B TOM 4YHCIE MyOIWYHO-TIPaBOBOE OOpa3oBaHUE
(Poccwmiickas ®@eneparus, cyorekt Poccutickort denepanuiv, MyHUIIUIIATEHOE 00pa30BaHue), eClind
€ro opraH, MOJYYHUBIIMH JOCTYNl K COOTBETCTBYIOIIEH HHQPOpPMAIMH, TaKyl HHGOPMAIUIO
pasraacuin (cratbs 14 denepanpHoro 3akona "O KoMMepUecKkoi TaitHe").

[IpaBo Ha hupMeHHOE HAMMEHOBAHUE

58. Ilpu mnpumenenun ctarbu 1473 I'K P® cymam HaanexuT pyKOBOACTBOBATHCS
CJEAYIOIIHM.

58.1. C yuerom mnonoxxenud mynkrta 3 crateu 1473 T'K P® kaxpoe ropuandecKkoe JHIIO,
JEICTBYIOIIEeEe B OPraHU3allMOHHO-TIPaBOBOM (hopMe KOMMEPUECKOW OpraHU3alluu, HOJDKHO UMETh
OJTHO TIONHOEe (UPMEHHOE HAWMEHOBAaHHME W MOXKET HMETh OJHO COKpamleHHOe (UpMEHHOE
HauMeHoBaHue. [lpu sToM cormacHo myHkTy 1 cratem 1473, nmynkty 2 crtateu 1475 Konekca
(¢upMEeHHOE HaWMEHOBaHHE MOAJEKHUT OXpPaHE CO JHS TOCYJApCTBEHHOW pErucTpanuu
opuanYeckoro numa. Kakoil-mubo crenuanbHON peructpauud (QUPMEHHOTO HAaMMEHOBAHUSA,
YKa3aHHOT'O B YUPEIUTENbHBIX JOKYMEHTaxX ropuaudeckoro auna, 'K PO He npenmnonaraer.

58.2. B cuny mynkrta 4 crateu 54, mynkra 1 craten 1473 'K PO mpaBo Ha dupmenHoe
HAaUMEHOBAHWE BO3HMKAET TOJBKO Y IOPUAMYECKOrO JIMIA, SABISAIOIIEIOCS KOMMEpPYECKOH
OpraHu3aIuen.

HaumeHoBaHMs HekoMMepueckMx opraHuzanuil (ctatbst 4 @enepaJbHOrO 3aKkoHa OT
12.01.1996 N 7-®3 "O HeEKOMMEpUYECKHX OpraHuzanusx'") He SBISIOTCI CPEICTBOM
WHJUBUTyAIM3ALMN IOPUIUYECKUX JIMLl B CMbICIIE ToJIokeHuH yacTu yetBepToid 'K P, Ha Hux He
pacrpocTpaHseTcs MpaBoBasi OXpaHa, ycTaHoBJIeHHas naparpadom 1 rinaser 76 Kogekca.

BBuny sroro mpaswmia, npegycMoTpeHHble ctatbeil 1473 I'K P®, B Tom wyucie 3ampersl,
coJiepKanuecs B MyHKTe 4 3TOM CTaTbH, HA HEKOMMEPYECKHE OpPraHnu3alii HE paclpOCTPAHSIFOTCS.

He oTHOCsTCA K (pUpMEHHBIM HaMMEHOBaHUSAM B cMmbicie nonoxenuit ['K PO HanmeHoBaHus
HE SIBJISIIOIIMXCS IOPUANYECKUMU JIMLIaMU 00bEAMHEHUN I0OPUANYECKUX JIUL.

58.3. Ilox cnoBamu, NPOU3BOAHBIMH OT OQUIMAIBLHOIO HauMeHoBaHUs "Poccuiickas
Oenepanus” winm "Poccus”, B cMbiciie ab3ana BockMoro myHkTa 4 crateu 1473 'K PO crnenyer
IIOHMMATb B TOM YHCJIE CJIOBO "pOCCUMCKHUI" (M IPOU3BOAHBIE OT HETO) KaK HA PYCCKOM SI3bIKE, TaK
Y Ha MHOCTPAHHBIX S3bIKaX B PyCCKON TPAHCKPHUIIIIUU, HO HE CIOBO "pycCKUi" (M MPOU3BOIHBIC OT
HETO0).

58.4. IlpumenutenpbHo K moAnyHKTy 1 mynkta 4 crateu 1473 T'K P® B dupmennoe
HAaUMEHOBAHHUE IOPUAMYECKOTO JIMIA HE MOTYT BKJIIOUAThCS TAKXKE IOJHBIE WIM COKpPAILLEHHBIE
HAaUMEHOBAHUS MEXIOCYJIapCTBEHHbIX cor030B  (Hampumep: CoapyxectBo HezaBucnmbix
I'ocynapcts, CHI).

58.5. TpeboBanus Kk GUpMEHHBIM HAUMEHOBAHUSAM KPEAUTHBIX OPraHU3AIMKA ONPECICHBI KaK
cratbeil 1473 'K PD (xk HUM Takke NPUMEHSIOTCS 3alpeThbl, YCTAHOBJICHHBIE ITyHKTOM 4 3TOMU
CTaThH), TaK M cTatheil 7 DemepanmpbHoro 3akoHa "O OaHkax M OaHKOBCKOW JAESITEIBHOCTH'",
BBOJALICH  JIOTIOJIHUTENbHBIE TpeOOBaHUS K (PUPMEHHBIM HAWMEHOBAaHUSM  YKa3aHHBIX
OpraHu3aIum.



58.6. Criopsl 0 pupMEHHBIX HANMEHOBAHUSX TOJIBEIOMCTBEHHBI apOUTPaKHBIM Cy/1aM.

59. CornacHo nyHkTy 3 ctatbu 1474 'K P® He nomyckaercsi HCIIONIb30BaHUE IOPUAUUYECKUM
auIoM (UPMEHHOTO HAMMEHOBAHMS, TOXICCTBEHHOTO (UPMEHHOMY HAaWMEHOBAaHHWIO APYTOTO
IOPUIMYECKOTO0 JIMLA MM CXOAHOTO C HUM JIO CTEIIEHU CMEILEHHs, €ClIU yKa3aHHbIE IOpUINYECKHE
JUIa OCYHIECTBIISIOT AHAJIOTMYHYIO JEATEIbHOCTh M (UPMEHHOE HAMMEHOBAHUE BTOPOTO
IOPUJIMYECKOr0 JHMLa ObUIO BKJIIOYEHO B €IUHBIM IOCYNAapCTBEHHBIH peecTp IOpPHIMYECKUX JIMIL
(manee - Peectp) panee, ueM (pupMEHHOE HAMMEHOBAHUE MIEPBOTO IOPUIMUECKOTO JIHIIA.

[Ipy npumeHeHUM HaHHOM HOPMBI CylaM HEOOXOAMMO YUYHUTHIBATh: 3aIIUTE IOAJECKUT
UCKITIOUYUTENFHOE TPaBo Ha (UPMEHHOE HAaWMEHOBAaHHE IOPHIMYECKOTO JIMIA, PAHBIIE APYTOro
BKJIIIOYEHHOro B PeecTp, BHE 3aBHCHMOCTHM OT TOrO, Kako€ U3 IOPUAMYECKUX JIUI[ paHbIIe
IPUCTYIIHIO K COOTBETCTBYIOLEH 1€ATEIHHOCTH.

60. Cynam cienyer uMeTh B BUIY, YTO B cuily nyHKTa 4 crathu 1474 'K PO TpebGoBanue
NPEKPaTUTh HWCIOJb30BaHWE (PUPMEHHOTO HAMMEHOBAHHUS, TOXKIAECTBEHHOTO (UpMEHHOMY
HalMEHOBAHUIO MPaBOOOIafaTeNsl UM CXOJHOTO C HMM JI0 CTENEHH CMELICHHs, B OTHOLICHUU
BUJIOB JIEATEIbHOCTH, aHAJIOTUYHBIX BUAM JAEATEIbHOCTH, OCYIIECTBISEMBbIM MpPaBoOOIaaTENEM,
¥ BO3MECTUTh MPAaBO00JIaAATENI0 IPUUNHEHHBIE YOBITKH MOXET 3asiBUTh TOJIBKO MPaBO00OJIaAaTeNb.
Oprany, OCyILECTBIISIOLIEMY IOCYJapCTBEHHYIO PETUCTPALMIO IOPUINYECKUX JIML, HA OCHOBAaHUU
nyHkta 5 cratbu 1473 Kopekca mnpenocTaBieHO MpaBO MPEIbSBUTh B CyJI TOJBKO HCK O
NOHY’KJICHUU K U3MEHEHHUIO (PMPMEHHOTO HAMMEHOBAHUS U TOJBKO B TOM clly4ae, eciu (PupMEeHHOE
HalMEHOBAHUE OPUINYECKOI0 JIMIA HE COOTBETCTBYET TPEeOOBAaHUSAM HYHKTOB 3 uiau 4 3Toi
CTaTbH.

WMHbpIM 1MIaM [paBo TpeOOBaHUS OT IOPUAMYECKOrO JIMIA MPEKpAIIeHUs HapyleHHs
nonoxenuit maparpada 1 rmaser 76 'K PO Konexcom He mpenocTaBieHo.

61. Ilpu npumenenun cratbu 1475 T'K P® cygam HaamexuT ydyuThiBaTh, UYTO OHA HE
UCKITIOYaeT oxpaHy B Poccuiickoit @enepannu npaBa Ha GUPMEHHOE HAMMEHOBAaHHE HHOCTPAHHBIX
fopuaudeckux Jui (craths 8 Ilaprkckoit KOHBEHIIMH [0 OXPaHEe MPOMBIIIJIEHHON COOCTBEHHOCTH).

[IpaBo Ha TOBapHBII 3HAK M MPABO HA 3HAK 00CTYKMBAHUS

62. B cuny nynkra 1 crateu 1484 I'K PO nckitounTebHOE MPaBO UCIIOIB30BaHUS TOBAPHOTO
3HaKa NPUHAAJICKUT JUILY, HA UMSI KOTOPOTO COOTBETCTBYIOLIUM TOBAPHBIN 3HAK 3apErMCTPUPOBAH
(mpaBooOIaiaTesio).

CrnenoBarenbHO, JHILY, HA UMsI KOTOPOT'O 3apETHCTPHUPOBAH TOBAPHBIN 3HAK, HE MOXKET OBITH
OTKa3aHO B €ro 3amwure (Jaxe B ciyyae, €ClIM B CYyJ MPEACTABIAIOTCS JOKa3aTesIbCTBA
HENPaBOMEPHOCTH PErucTpaly TOBAapHOIO 3HAKa) A0 NpPHU3HAHMS INPEAOCTaBICHUS IPaBOBOM
OXpaHbl TAKOMY TOBAPHOMY 3HAKy HEACHCTBUTEIBHON B MOPSIKE, MPETYCMOTPEHHOM cTaTher 1512
I'K P®, unm npekpallieHuss NpaBOBOM OXpaHbl TOBAPHOI'O 3HaKa B IMOPAJKE, YCTAaHOBIEHHOM
cratber 1514 Koxexkca.

Bmecte ¢ Tem cyn BmpaBe OTKas3aTh JUIly B 3allUTE €ro MpaBa Ha TOBAPHBIM 3HAK Ha
ocHoBanuu cratbu 10 'K P®, ecnmm mo marepuanam jena, HCXOAS W3 KOHKPETHBIX (haKTHUECKUX
0OCTOSITENILCTB, IEHCTBUSA 110 TOCYAAPCTBEHHON PETUCTPAIMK COOTBETCTBYIOIIETO TOBAPHOTO 3HAKA
MOTYT OBITh KBATU(UIIUPOBAHBI KaK 3JI0YMOTPEOICHUE TIPABOM.

63. CornacHo moamyHkry 6 myHkta 2 crarbu 1512 I'K P® mpenocraBiieHue mpaBoBOM
OXpaHbl TOBAPHOMY 3HAKY MOKET OBITh OCTIOPEHO U MPU3HAHO HEJACHCTBUTEIbHBIM MOJHOCTHIO WIIH
YaCTMYHO B TEUEHUE BCEro CpOKa [JEHCTBUS IIPaBOBOM OXpaHbl, €CIU CBS3aHHBIE C
rOCYJIapCTBEHHON perucTpanueidl TOBApHOTO 3HaKa JACHCTBUS MpaBooOjazaTeNsl MpPU3HAHBI B
YCTaHOBIICHHOM IOPSIKE 3710yNOTpeOICHUEM IPaBOM JH00 HEZ0OPOCOBECTHOM KOHKYPEHIIUEH.

[Ipu paccmorpenuu nen 06 ocrmapuBaHuM pemieHnid PocrareHnTa, MpUHATHIX MO pe3yJibTaTaM
paccMOTpEHMs] BO3PaKEHUN IPOTUB MPEAOCTABICHMSI IPAaBOBOM OXpaHbl TOBApHOMY 3HAKy IIO
3TOMY OCHOBAHUIO, CyJiaM ClIeZlyeT UMETh B BU]ly, B YaCTHOCTH, CIEAYIOIIEE.

B cuny uwactu 2 crateu 14 ®denepanpHoro 3akona ot 26.07.2006 N 135-®3 "O 3amwure
KOHKypeHIuu" (nmanee - 3akOH O 3allUTe KOHKYPEHIIMH) HE JOMyCKaeTcsi HeAoOpOCOBECTHAs



KOHKYpPEHILIUS, CBSI3aHHasg C NPUOOpPETEHHMEM U HCIOJIb30BAaHHMEM HCKIIOUUTEIBHOIO IpaBa Ha
CPEICTBAa MHIUBUAYaIU3alUU IOPUANYECKOTO JIUIA, CPEACTBA WHAMBUAYyAIM3alUM NPOAYKIHH,
paboT UM ycCIyr.

Hcxons n3 vactu 3 crateu 14 3akoHa O 3alIUTe KOHKYPEHLUH, NMPUMEHIEMOH C YYETOM
a63ana Broporo nyHkra 3 crateu 1513 'K P®, 3auHTepecoBaHHbIM JUIIOM (TO €CTh JIULOM, YbU
npaBa HapylleHbl aKTOM HEA0OpPOCOBECTHOM KOHKYPEHIMHM) MOXKET OBITh MOJAHO BO3PAXKEHHE
IIPOTHUB IIPEAOCTABIICHUS IPABOBOM OXpaHbl TOBAPHOMY 3HAKy B CBSA3HM C TEM, YTO JECHUCTBUS 110 €ro
rOCyJJapCTBEHHOM perucTpalyy MpU3HAHBl HEAOOPOCOBECTHOM KOHKypeHUMeH (Ipu 3ToM
npU3HaHHEe HEeJO0OPOCOBECTHONW KOHKYPEHLMEW TOJIBKO JEHCTBHI MO MCIOJB30BAHHIO TOBAPHOIO
3HAaKa, HO HE MO €ro rocyJapCTBEHHON pPETUCTpaluy HE SBIAETCS OCHOBAHMEM OCHApHUBAHMS
IIPEIOCTABIICHUS IPABOBOM OXpaHbl TOBAPHOMY 3HAKY).

Takoe Bo3pakeHHE TMOAaeTcss C NPUWIOKEHHEM K HeMy peuieHus (denepanbHOro
AHTUMOHOTIOJIFHOTO OpraHa O HapyIIEHWU MpaBooOJamaTeIeM TOJOXKEHHM dactu 2 crathu 14
3aKOHa 0 3allIUTE KOHKYPEHLUH.

PocraTteHT, Moiy4uB COOTBETCTBYIOIIEE BO3PAKEHHE C IPHIOKEHHBIM K HEMY DPELICHHEM,
IIPU3HACT HEJCHCTBUTEIBHBIM IIPENOCTABICHUE IIPABOBOM OXPAHBI TOBAPHOMY 3HAKY.

Pemenne PocnateHTa 0 mpu3HaHWKM HENEWCTBUTENIBHBIM MIPENOCTABICHHS IIPABOBOM OXPAHBI
TOBapHOMY 3HAaKy B CBSI3M C TEM, YTO JIEHCTBUS, CBSA3AHHBIC C PErMCTpaledl TOBApHOIO 3HAKa,
(denepanbHbIM AaHTUMOHOINOJBHBIM OpPraHOM NpPHU3HAHBI HEA0OPOCOBECTHOM KOHKYpEHIMEH, He
MOXET OBITh TNPU3HAHO HEIEHCTBUTENBHBIM [0 MPUYUHE OTCYTCTBUS B JACHCTBUAX JIHLA
HapyLWIEHUH aHTUMOHOIOJIBHOIO 3aKOHOJATEIbCTBA JO OCHApUBAaHUS W OTMEHBI DPEIICHUS
(benepasbHOr0 aHTUMOHOIIOJIBHOTO opraHa. [Ipu 3TOM He UCKII0YaeTCsl BO3SMOXKHOCTh COSAMHEHUS
B 3asBJICHUU TPeOOBAaHWI 00 OCMapWBaHUM PEIICHHH (eepaTbHOr0 aHTUMOHOIIOJIEHOTO OpTaHa U
PocnaTeHnTra u ©X COBMECTHOI'O PACCMOTPEHUS.

Taxke HaJJIeKUT YUYUTHIBATh, UTO CyJ Ha OCHOBaHMHU nojoxkeHui crarbu 10 'K PO Bnpase
10 COOCTBEHHON MHUIIMATUBE, UCXOJS U3 MMEIOLIMXCS (PAaKTUYECKUX OOCTOSATENILCTB, NPU3HATH B
paMKax paccMOTpeHHs jaeia 00 ocmapuBaHuM pemieHusi PocmareHTa 00 OTKa3e B NpPU3HAHUH
HEJCUCTBUTEIBHBIM IIPEAOCTABICHHU IPAaBOBOM OXpaHbl TOBAPHOMY 3HAKy JCHCTBHS JIMLA II0
perucTpanii  TOBApHOTO  3HAKa 3JIOYyNMOTpeOJIeHMEM TPaBOM WIH  HEZOOPOCOBECTHOM
KOHKypeHIHeld. B »TOM ciy4ae cyJ NPUHUMAcT pEIICHHE O INPU3HAHWU HEACUCTBUTEIbHBIM
pemenust PocmareHta M 00 00S3aHMHM €ro aHHYJUPOBATh PETHCTPALUIO COOTBETCTBYIOLIETO
TOBapHOTO 3HAKa.

[IpaBo Ha KOMMepUeckoe 0003HAUYCHUE

64. B cuny nynkrta 1 cratem 1538 I'K PO ropuaudeckue numa, OCYIIECTBIAIONIUE
NpEANPUHUMATENBCKYIO JIEATENIbHOCTh (B TOM YHCJIE€ HEKOMMEPUYECKHE OpraHHM3alld, KOTOPBIM
IPaBO Ha OCYILECTBJIEHHE TAKOH JESITEIbHOCTH NPEIOCTABICHO B COOTBETCTBHM C 3aKOHOM HX
YUpPEIUTENbHBIMU  JIOKYMEHTaMM), a TaKkXke WHAMBUIYaJbHbIE MPEIIPUHUMATETIH MOTYT
UCIIOJIb30BaTh AJI MHAMBUIYaIU3allMU TPUHAIJICKALIUNX UM TOPTOBBIX, IPOMBIIUIEHHBIX U APYTHX
npeanpustuii (craths 132 Konekca) kommepueckrue 0003HaYeHUs, HE SBISIOIIUECS (PUPMEHHBIMU
HalMEHOBAHUSAMU U HE MOJIEKAIINE 0053aTeIbHOMY BKJIIOUCHHIO B YUPEIUTEIbHbBIE TOKYMEHTHI U
Peectp.

HckirounTenpHOE MpaBO MCIOJIb30BaHUA KOMMEPUYECKOro OO0O3HAa4eHHsT Ha OCHOBAaHHUM
nyHkrta | crateu 1539 I'K PO mnpunamiexur mnpaBooOianaTenio, €cilid Takoe 00O3HaueHHe
o0agaeT 10CTaTOYHBIMM Pa3IMUUTEIbHBIMU IPU3HAKAMU U €r0 yHnoTpeOeHue npaBoodiaaareneM
JUIE UHIMBHUyalTU3allid CBOETO HPEANPHUATHS SBISAETCS U3BECTHBHIM B IpeNeiax OIpeeleHHON
TEPPUTOPUH.

B cBs3u ¢ 3THM cyJaM clieayeT YYHThIBaTh, YTO MPaBO Ha KOMMeEpUYeckoe 0003HaueHHUe He
BO3HMKAEeT paHee MOMEHTa Hadajga (PAKTUUYECKOTO HCIIOJIb30BAaHUS TAaKOro OO0O3HA4yeHus s
UHIMBUAYAIU3ALUHU IPEATIPUATHS.



65. Ilo cmbicny myHkta 2 ctatb 1540 'K P® uckmrountenbHoe mpaBo Ha KOMMEPYECKOE
o0O3HaueHHE NpeKpalaeTcs aBTOMATHUECKH, €CJIM IMpaBooOiajaTesib HE HCIONb3YET €ro
HENPEPBIBHO B TEUEHHUE TOAA.

[Ipencenarens
Bepxororo Cyna
Poccniickoit denepanun
B.M.JIEBE/IEB

[Ipencenarens

Bricmero Apoutpaxuoro Cyna
Poccuiickoit ®enepanun
A.A.IBAHOB

Cekperaps [1nenyma,
cyabst BepxoBroro Cyna
Poccniickoit denepanun

B.B.IOPOLIIKOB

Cekperaps [1nenyma,

cynbs Beiciiero Apourpaxnoro Cynaa
Poccuiickoit denepanun
T.B.3ABbAJIOBA



